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Office of the Staff Judge Advocate, Vandenberg AFB, California

In October 2002, The Judge Advocate General, Major General Thomas J. Fiscus, published TJAG Policy Memorandum:  Civil Law – 1 providing guidance on interpreting and implementing AFI 36-2909, Professional and Unprofessional Relationships.  Although this opinion is nearly two years old, TJAG’s opinion addresses the current version of this AFI and provides relevant guidance and insight.


AFI 36-2909, Professional and Unprofessional Relationships, provides specific prohibitions on the formation of certain personal relationships.  It encourages the use of a stepped approach to enforcement of the policy, taking into consideration all the surrounding facts and circumstances, and stresses the prevention of unprofessional relationships through training and leadership.  The instruction addresses conduct that may take place off base or during other than normal duty hours.  The policy is directed at relationships having an adverse impact on good order, discipline, respect for authority, unit cohesion, or mission accomplishment, and those relationships, which, if continued, can reasonably be predicted to have such an impact.


The general guidelines provided in paragraph 3 of AFI 36-2909 are broad and must be interpreted with reasonable judgment and common sense.  Relationships must be viewed in the context of their surrounding facts and circumstances.  For instance, the guidelines set out in paragraph 3.4 on shared activities would not prohibit officers and enlisted members from living in the same off-base apartment complex.  On the other hand, it would prohibit them from sharing the same house or apartment.  Based on the circumstances, carpooling or sharing a ride to a vacation spot might also be permissible, but would become problematic if the formation of a close personal relationship existed or resulted.  The focus of the policy is on the personal nature of relationships (planning, meeting, sharing an experience, etc.), and not on the coincidence that members of different grades or positions may find themselves at the same place at the same time.  A similar analysis must be undertaken for each guideline in the regulation.


Although relationships between men and women can violate the policy, they are by no means the only source of concern.  The custom against fraternization developed in an all-male military, in which it was understood that unduly familiar relationships between members of different grades or positions could result in, or create the appearance of, favoritism and partiality.  Enforcement of the policy must be based on the impact of the relationship on good order, discipline, respect for authority, unit cohesion, and the mission, not on gender.


In the military, when senior members fail to maintain professional relationships, their effectiveness as leaders is called into question.  They are in a better position to regulate the development of personal relationships than are junior members, and their conduct is normally more visible and subject to greater scrutiny than that of junior members.  Their personal relationships are far more likely to have an impact, good or bad, on overall good order and discipline.  Therefore, the primary responsibility for maintaining proper relationships in the military properly falls on the senior member.  It follows that the primary focus of corrective action should also be on the senior member.  This, however, does not excuse unprofessional conduct or misconduct by junior members.  For instance, if the relationship includes an offense under the Uniform Code of Military Justice, the full spectrum of actions is available against all involved parties.  Unprofessional conduct at any level must be addressed appropriately.


There must not be any hesitancy to address relationships that do not amount to a crime.  The instruction makes it clear that commanders and supervisors have the responsibility and the authority to identify and address all improper personal relationships, and should do so at the earliest possible time.  Identification and early corrective action will reduce the need for more severe measures and, at the same time, minimize the damage to good order and discipline.  Like all problems of command, corrective action should be no more severe than is necessary to correct the problem, taking into consideration not only the individuals involved, but the interests and needs of the unit and the Air Force.


The instruction provides for “reasonable accommodation of married couples” of different grades or positions.  However, “reasonable accommodation” should not be viewed as marking the institution of marriage a sanctuary for a member who formed an improper relationship that, prior to the marriage, had a negative impact on good order, discipline, respect for authority, unit cohesion, or the mission.  Where there is evidence of a negative impact, corrective action is appropriate.  See AFI 36-2909, paragraph 8, for guidance on actions in response to unprofessional relationships.


 

HOMOSEXUAL POLICY 

Who is required to receive Homosexual Policy training and how often? 

· Investigators, commanders, and members of the legal office are required to take it annually.

· First Sergeants are encouraged to do it annually.

· Supervisors (those who write a performance report) must take it once within 60 days of becoming a supervisor.

This briefing is in an audio format and takes about 30 minutes to complete.  When finished, a letter at the end should be printed and presented to the UTM. The legal office does not track compliance with the briefing requirement, but we recommend documentation be maintained in training folders or PIFs because the training is an IG interest item and compliance will likely be reviewed by inspectors.  Any follow-up questions or concerns on this subject matter should be directed to Capt Selle of the legal office at      5-6205.

Unit Urinalysis Inspection                           An entire unit may be ordered to provide urine specimens as part of an inspection under Military Rule of Evidence 313(b).  Typically called “unit sweeps,” the primary purpose of such an inspection must be to determine if the command is functioning properly, if proper standards of readiness are maintained, and if personnel are present, fit and ready for duty.  However, this type of inspection cannot be used to single out individual members or a specific individual suspected of drug abuse.  The inspection results may be used for UCMJ or administrative actions, if conducted properly.

The Wing Commander, Col Frank Gallegos, has stated that he would like to see Squadron Commanders conduct at least one unit sweep per year.  If you would like to conduct a unit urinalysis inspection, coordinate inspections with the Demand Reduction Program Manager, Christine Knierim, at 5-8947.  However, do not announce the inspection in advance to those being inspected.

If you have any additional questions, please contact the base division office of Legal Assistance & Preventive Law at 5-6205.
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