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Office of the Staff Judge Advocate, Vandenberg AFB, California

It is with a heavy heart that I announce that this will be the last issue of the Legal Ease that I will author.  I will shortly assume my new duties as your next Area Defense Counsel, championing the rights of the innocent and wrongfully accused against the unfounded allegations of the government and all of its resources.  Whatever I have advised in the past as to an appropriate level of action for any given misconduct, it was probably too harsh and I would ask, beginning in about two weeks, that you reconsider such extreme measures in your future cases.  

Now, you may have noticed that former editions of this publication centered around a particular theme i.e. justice updates, deployment issues, etc.  This month, I must confess (voluntarily) that this month’s edition snuck up on me and I am theme-less.  Nonetheless, I would be remiss if I didn’t provide some useful information and advice for you and your troops.  I have therefore, included a few gee wiz items (largely pilfered from other JA sites) and some information that can easily be passed onto your troops and just may save them some time, expense and concern.  


Wing Legal Office

Under applicable provisions of the Soldiers’ and Sailors’ Civil Relief Act, an active duty member may qualify for a reduced interest rate on their pre-service obligations.  As always, there are exceptions, such as certain student loans, however, what does it hurt to try?  Here is a template (that I pilfered from some other JA link) requesting the reduced rate that contains the appropriate language and cites the pertinent provisions to make this happen.  Quite a few clients come in requesting something like this so this may be new stuff to your newer troops.  I would respectfully suggest you download it and disseminate it to your folks.

[Send certified return receipt]

(Name and address of creditor)

Reference: Name__________________

Account #________________

date

Dear Sir or Madam:

I incurred this debt prior to my entry into the Armed Forces at a time when I was earning substantially more than I am now. My pre-service earnings were ($______per month/year.) My military earnings are ($______per month/year.) (See attached income documentation.) Therefore, my military service has substantially affected my ability to make the payments that I agreed to make while a civilian.

Accordingly, I request that you agree to accept monthly payments reflecting interest charged at 6% per annum on this account until my financial situation while in the military significantly improves or I am discharged from the service, at which time my payments will increase.

Please be advised that I entered active duty on (date) and am presently on active duty assigned to (unit). Enclosed is the order placing me on active duty. 

Under the Soldiers’ and Sailors’ Civil Relief Act of 1940, 50 U.S.C. Appendix, Section 526, there is a six percent per annum ceiling on interest charges (including service charges, renewal charges and fees) during a service member’s service if the obligation was made prior to the date of entry onto active duty and the active duty materially affects the ability to pay. Since entering active duty, I have experienced a decrease in salary, adversely affecting my ability to pay. Thus, the existing balance of my obligation when I entered active duty may not have interest charged at a rate greater than six percent per annum. Please ensure that your records reflect this statutory ceiling and that any excess charge is withdrawn effective (date entered active duty). Please apply the excess that I have paid since that date to the principal.

I am eager to resolve this matter with you and regret very much that circumstances have arisen which prevent full payment to you on the original schedule. I will advise you immediately of any improvements in my financial condition which will enable me to pay off this debt more quickly.

Please inform me as soon as possible concerning your action on this reduction of future payments and reapplication of past excess payments to principal. 

Sincerely,

(name, rank, address)

Enclosed: Earnings documents
Copy active duty entry orders


What’s the difference and who cares?  Many military members have inquired about how to change their state of residence. Often, they have decided that they now consider Florida or Texas to be their home. They are usually still paying taxes to their home state and have heard that a stroke of the pen at finance will change their domicile and make the taxman go away. Florida, Texas and several other states have no personal income tax. Under the Soldiers' and Sailors' Civil Relief Act, only the state of domicile may tax a member's military pay. 

Air Force members who resided in one of the no-tax states when coming on active duty generally go through their entire careers without paying state tax on their military pay. 

For those of us not so fortunate, however, it is important to understand how domicile works and how and when it may be changed. 

Domicile and Home of Record 

Home of record and domicile are usually synonymous when people first join the military. Home of record simply refers to the place from which a person came on active duty; it is used in part to determine transportation entitlements upon separation from the armed forces.

A change in domicile affects three major areas of a person's life: 

· A legitimate change will result in a shift of personal tax obligations from the old domicile to the new. This primarily affects military pay as other income may be taxed by the state of domicile, the state where it is earned, or both. 

· A second effect is in the areas of benefits such as public higher education. Most states charge substantially higher tuition for non-residents than they do for residents. 

· Finally, a change of domicile subjects a person to the civil law and jurisdiction of the new state. 

One's domicile is not formally registered anywhere but anyone changing domicile should be prepared to provide convincing evidence of the legitimacy of the change to any state which is affected by it. Most notably this involves justifying the change to the tax authorities of the old domicile or the higher education authorities of the new. 

Key Factors in a Change 

The key factors for a legitimate change of domicile are a long-term presence in the new domicile and a simultaneous intent to remain (or return when temporarily absent). 

For military members the best time to change domicile is well before the end of a lengthy tour in the state to which it is being changed. If military members truly consider the new state home and have the required intent of permanency, they should take appropriate steps to ensure that there are objective indicia that reflect this intent.

Among the actions recommended are: 

· registering to vote 

· obtaining a local driver's license 

· registering vehicles in the new state 

· closing old bank accounts in favor of new accounts in the new domicile. 

Finance should be notified so that tax withholding may be changed from the old state to the new. At the end of the tax year, part-year resident state tax returns should be filed in each state that requires a tax return. 


While not as exciting as the Soldiers’ and Sailors’ Civil Relief Act and domicile issues, it is important for you as commanders (who have the ultimate responsibility for government property) to have a working knowledge of the ROS system.    

The authority for a ROS comes from DoD Directive 7200.11, Liability for Government Property Lost, Damaged, or Destroyed, and AFMAN 23-220, Reports of Survey for Air Force Property 

BASIC CONCEPTS 

See AFMAN 23-220, para 1.4.

Commanders are responsible for Government property under their control

Air Force (including Reserve and National Guard) members and civilian employees are responsible for proper care and safekeeping of Air Force property

Air Force personnel can be held financially liable for the loss, damage or destruction of Air Force property proximately caused by negligence, willful misconduct, or deliberate unauthorized use

Financial liability against an individual will only be assessed after an official investigation has been conducted to determine the facts related to the loss 

Assessment of financial liability will not be used as a substitute for disciplinary action
· Administrative or punitive action is separate from ROS liability 

WHEN A REPORT OF SURVEY IS REQUIRED 

AFMAN 23-220, para. 3.1, sets out specific guidance on when a ROS is required 

A ROS is mandatory when the loss involves:

· controlled or sensitive items, weapons, or classified information 

· evidence of abuse, gross negligence, willful misconduct, deliberate unauthorized use, fraud, theft, or negligent handling of supply stocks or property book items

· public funds (not held by a financial services officer ) 

· repetitive cases of loss, damage or destruction (even though any one incident of loss itself would not warrant a ROS)

A ROS is discretionary when the loss involves: (para. 3.2) 

· A voluntary payment from the individual concerned, the loss does not trigger a mandatory ROS, and the value involved is $500 or less

· A vehicle accident report rules out gross negligence, willful misconduct or deliberate unauthorized use

· An item becomes unserviceable due to normal wear and tear 

· The loss, damage or destruction is caused by combat operations or Acts of God

· The loss, damage or destruction involves non-Air Force property 

LIMITS ON LIABILITY 

A person's liability may be limited, depending upon the type of loss

A person will not be held liability for a loss unless the evidence shows, by a preponderance of the evidence, that the loss was caused by their negligence, willful misconduct or deliberate unauthorized use (para. 2.3.6.).  When financial recoupment is recommended, a written legal review is required before the ROS file is forwarded to the approving authority (para. 2.3.15.)

With certain exceptions, a person's liability is limited to one month's basic pay

· The exceptions include:

· Losses by accountable officers for property under his/her responsibility

· Losses of personal arms and equipment

If the loss results from conduct by two or more individuals, they are held jointly and severally liable (e.g., each person is equally liable)(para. 2.3.13.)

REPORT OF SURVEY PROGRAM 

Each Air Force installation has a ROS program manager, designated by the approving authority in writing (para. 11.1)

· The ROS program manager ensures that all aspects of the ROS system function in a timely and efficient manner and assists appointing authorities, investigating officers and unit commanders as required 

The appointing authority 

· Must be designated in writing by the approving authority (para. 9.1)

· Ordinarily is the commander who exercises responsibility for the lost, damaged, or destroyed property 

· Can also be the organization's comptroller, if designated by the approving authority

The investigating officer (IO)

· Must be an officer, NCO (E-7 or above) or civilian employee (GS-7, WG-9, WL-5 or above) and should be senior in rank to the person being investigated and from a different unit (para. 7.1.1.) 

· Must be a disinterested, impartial individual with no interest or involvement in the custodianship, care, accountability, or safe keeping of the property at issue

· Must make the ROS his/her primary duty until it is completed, following the detailed responsibilities set out in para.s 7.2. and 7.4.

· Completes a DD Form 200, Financial Liability Investigation of Property Loss (Chapter 14) and any other supporting forms, as necessary

The approving authority

· Ordinarily is the wing/installation commander (para. 8.2.) 

· May also be located at HQ USAF, MAJCOMs, NAFs, FOAs and DRUs 

· In unusual situations, MAJCOM, NAF, or wing/installation commanders may delegate approving authority (in writing) to squadron or other unit commanders if they are operating at locations or in situations that would make ROS processing more difficult

· The approving authority personally reviews the ROS and takes action (para. 10.2.5.)

· approve the IO's recommendation

· return the ROS for further processing

· make new recommendations

· relieve the persons charged with financial liability for the loss

When a person is found to be financially liable for a loss, several things can happen:

· The person may make a voluntary payment of the indebtedness (16.1.2.)

· The person may request reconsideration, appeal, and/or waiver of the debt

· Reconsideration requests go to the approving authority for a second review (para. 17.2.)

· Appeals must be submitted in writing and specifically state the basis of the alleged error or injustice (para. 17.3.) 

· Waivers may be granted in cases of damage to Government accommodations (para. 17.8)

GOVERNMENT VEHICLES 

· Damage to Government vehicles triggers special ROS consideration (Chapter 18)

· The special ROS rules for vehicles include loss or damage to a Government rental vehicle (a commercial rental vehicles under Air Force control), but not a vehicle rented by Air Force personnel directly from a commercial company (regardless of whether the rental was authorized on order)

· The standard for evaluating losses to government vehicles is "gross negligence" (vice simple "negligence"), willful misconduct or deliberate unauthorized use

Special guidance for cases involving damage to Government housing (Chapter 19), supply items (Chapter 20), property record items (Chapter 21) and Air National Guard resources (Chapter 22) are also set out in AFMAN 23-220.  


By Capt Joe Carroll, 30 SW/JA 

This article is a reminder of the policies and potential liabilities of having a pet on Vandenberg Air Force Base.  

30 SWI 31-107 provides the guidelines and policies of pet ownership and/or possession on Vandenberg AFB.  Pet owners and custodians have a general duty to keep their pets from (1) biting or scratching any person or another pet, (2) creating a public nuisance or disturbance and (3) destroying property.  

In addition, under paragraph 3.2 of 30 SWI 31-107, pets must be controlled by one of the following:  (1) A suitable leash, harness, or by physically holding them, (2) keeping them in a house, (3) An enclosed yard or chain in good repair and short enough to prevent contact with anyone walking on sidewalks, (4) keeping them in a vehicle for temporary restraint, or (5) kennels or cages.  If a pet is found running loose, it is deemed to not be under the proper control of the pet owner or custodian.  The Security Forces will impound all loose pets.  If a captured pet has a collar with proper license tags, the Security Forces may check the registration files and notify the owner.  Pets without tags will be placed into the stray animal facility on base, and then after 24 hours it will be transferred to the local impoundment facility in Lompoc.  In the event of impoundment, the owner would have to pay an impoundment fee for the facility on base, and the impoundment fees assessed by the Lompoc facility if the dog is transferred there.

If a pet is involved in a serious incident, such as an animal bite or scratch, or accumulates three or more violations listed above within a three-year period, the owner or custodian may be ordered to remove the pet from the base.  If the owner or custodian of the pet fails to remove the pet from the base, then the owner or custodian of the base may be forced to vacate base housing.

An example of a violation would be a dog creating a nuisance to other housing residents by incessant barking, whether at night or during the day.  It is not okay for dogs to bark throughout the day, because this could be a nuisance to shift workers whom are trying to sleep during the day.  Therefore, a dog barking during the day or at night causing a nuisance to someone else is a violation of 30 SWI 31-107.

In addition, California law imposes liability on dog owners for the actions of their dogs.  Specifically, under California Civil Code, Section 3342, the owner of any dog is liable for the damages suffered by any person who is bitten by the dog in a public place or lawfully in a private place, including the property of the owner of the dog, regardless of the former viciousness of the dog or the owner’s knowledge of such viciousness.  Thus, under California law, if your dog bites another person, that person can file a lawsuit against you for monetary damages. 

Therefore, if you have a dog or other authorized pet on base, make sure you strictly adhere to the guidelines of 30 SWI 31-107, for the sake of other base housing residents and for the sake of not getting into trouble yourself. 
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