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Office of the Staff Judge Advocate, Vandenberg AFB, California

We here at the legal office are very sad to announce that Lt Col Fleming, our SJA, will be leaving us this month and PCSing to Wright-Patterson AFB, Ohio.  We wish Lt Col Fleming and his family a safe trip and a rewarding assignment.  

With two articles, this month’s issue is short and sweet.  First, there is an article that discusses Pretrial Confinement.  In addition, we have received several recent inquiries regarding the current rules and policies regarding G-Series Orders.  So I have included a brief article on G-Series Orders. 


Probable cause for initial restraint

No person may be ordered into restraint before trial except for probable cause.  Probable cause to order pretrial restraint exists when there is a reasonable belief that:

· An offense triable by court-martial has been committed,
· The person to be restrained committed it; and
· The restraint ordered is required by the circumstances.  RCM 304(c).
If confinement is ordered by someone other than the individual's commander, the confinement officer will provide a report to that commander within 24 hours after the individual is confined.  The report includes the confinee's name, offenses charged and the name of the person that ordered the confinement.  RCM 305(h)(1).

Probable cause review

Under AFI 51-201, para 3.2.3, a review by a  neutral and detached reviewing officer must be made within 48 hours of the ordered pretrial confinement.  If the commander determines that continued pretrial confinement is warranted, the commander will prepare a written memorandum explaining his/her reasons.  This will later be submitted through the SPCMCA to a Pretrial Confinement Reviewing Officer (PCRO) or military judge, if a military judge is made available.  AFI 51-201, paras 3.2.3 and 3.2.4.

A review of the adequacy of probable cause to believe the prisoner has committed an offense and of the necessity for continued pretrial confinement shall be made within 7 days of the imposition of confinement.  This review will be conducted by a neutral and detached officer.  For pretrial confinement to continue, the reviewing officer must find, by a preponderance of the evidence, that:

· Probable cause exists to believe that an offense which may be tried by a court‑martial was committed and probable cause that the prisoner committed it;
· Confinement is necessary because it is foreseeable that the prisoner will not appear at trial or that the prisoner will engage in serious criminal misconduct.
· Less severe forms of restraint are inadequate.
Matters considered:

The prisoner and counsel shall be allowed to  attend the review, unless overriding    circumstances or time constraints dictate  otherwise.  Written matters may be considered, including those submitted by the prisoner,   counsel, the commander, confinement    authorities, and other appropriate individuals.         A representative of command may appear      before the hearing officer to make a statement.  The Military Rules of Evidence do not apply,   except     for privileges and M.R.E. 302 and 305.  Requirements for confinement must be shown      by preponderance of the evidence.  The review      is a non-adversarial proceeding. The accused     has no right to cross‑examine witnesses.  

If the RCM 305(i) neutral and detached review is conducted within 48 hours of entry into confinement, the commander’s memorandum     and determination are not required.  AFI 51-201, para 3.2.3.

Once the charges are referred to trial, the      military judge shall review the propriety of      pretrial confinement upon motion for appropriate relief.  RCM 305(j).  The military judge shall      order    release from pretrial confinement only if:  The reviewing officer's decision was an abuse of discretion, and there is insufficient information presented to the judge to justify confinement.    RCM 305(j)(1)(A).

Pretrial restraint upon release from confinement:

If an individual is released from pretrial confinement, the commander concerned may impose any lesser authorized pretrial restraint deemed necessary.   AFI 51-201, para 3.2.8.     The commander may not order return to pretrial confinement except upon discovery, after the   order of release, of evidence or of misconduct which, either alone or in conjunction with all      other available evidence, justifies confinement.  RCM 305(l).  

Remedy for unlawful pretrial confinement

The remedy for unlawful pretrial confinement generally is one day credit for each day of unlawful confinement served in addition to the day for day credit.  In some circumstances, the judge may award more than day-for-day credit in cases of pretrial punishment.  If no confinement is adjudged, or if confinement adjudged is insufficient to offset all the credit, then credit will be applied using the conversion formula under RCM 1003(b)(6) and (7), and RCM 305(k). 


G-Series Orders (Appointment/Assumption to Command) are governed by AFI 51-604, ACC Sup 1.  Although the AF Form 35 is optional for documenting changes in command, it is widely used by units.  Usually, the orderly room for the new commander prepares the AF Form 35, which must be coordinated through MPF and JA before the assuming/appointing authority signs the form.  Occasionally, the orders must be sent back to the unit for corrections before MPF or JA can lawfully sign them.  Below is a quick primer on the basics pertaining to G-Series Orders, explaining how to avoid the most common discrepancies we see.  
For purposes of G-Series Orders, what’s the difference between “grade” and “rank”?
Grade refers to an individual’s pay grade (e.g., O-3, O-5) or office held (e.g., Captain, Lieutenant Colonel).  Rank refers to the relative precedence or seniority of individuals among the same grade (e.g., a Captain [O-3] with a date of rank of 1 Jan 95 outranks a Captain with a date of rank of 1 May 97).

What’s the difference between an “assumption of command” and “appointment to command?”

“Assumption” to command takes place by virtue of rank (seniority).  For example, when Lt Col X goes TDY, and the highest ranking individual remaining in the squadron is Major Y, then Major Y may automatically “assume” command by virtue of being the ranking individual who is assigned to the unit and present for duty.  If there are two majors in the squadron – Major Y and Major Z – then the only one who may lawfully assume command is the major who is senior by date of rank.

“Appointment” to command occurs when someone of higher authority “appoints” someone to take over the unit.  For example, if Lt Col X (squadron commander) goes TDY, and there are 2 majors in the squadron who are present for duty – let’s say, Major Y and Major Z – the next higher commander (group commander) may appoint either of the two majors to command the squadron in Lt Col X’s absence.  However, Lt Col X may not appoint his/her own successor.

May someone of a lesser grade be appointed to command someone of a higher grade?
No.  For example, a major may not be appointed to command a lieutenant colonel.

So, what does this mean for short-term absences?
It means that if the unit does not prepare any G-Series Orders, then the ranking individual who is assigned to the unit and present for duty is automatically in command of the unit while the regular commander is away.  For any other person to be put in command, it requires the next higher commander to appoint someone.

Does every short-term absence need to be documented on an AF Form 

No, because even if there are no G-Series Orders prepared, the ranking individual is always in lawful command of the unit. However, in order to document each period of time and resolve any disputes in case someone's authority is ever challenged at a later date, it’s always a good idea to prepare an AF Form 35 each time someone assumes command for more than a few days.

If the unit has prepared an AF Form 35 for Major Y during Lt Col X’s temporary absence, what needs to be done upon Lt Col X’s return?

Nothing, as long as Major Y’s orders were drafted as a “temporary” appointment/assumption of command (Block 6, 8, or 12 of the AF Form 35).  By virtue of being the senior individual in the unit, Lt Col X is automatically in command upon his/her return to duty.  Unless specifically revoked, the previous assumption/appointment orders for Lt Col X are still in effect and need no update or other action upon his/her return.

What about rated officers and flying organizations?

1.  Flying organizations are defined as units whose primary mission is "flying manned aircraft, or planning and directing the employment of manned aircraft."  (AFI 51-604, para 5).  

2.  Only Line of the Air Force crewmembers occupying active flying positions can command flying organizations.  (para 5.1, with an exception for officers of other services who have USAF-equivalent crewmember ratings).

3.  Officers in command of flying organizations must hold a currently effective aeronautical rating or crewmember certification, and must be qualified for aviation service in the currently effective aeronautical rating or crewmember certification (para 5.2).

Who signs in the various blocks on the form?

Blocks 14 and 15 – a personnel officer at the Military Personnel Flight (usually the MPF Chief).

Blocks 17 and 18 – a judge advocate at 28 BW/JA.

Blocks 20 and 21 – If it is an appointment to command, then the person who signs must be the  commander (next higher authority) who is appointing the new officer (e.g., only a group commander or higher authority may appoint a squadron commander).  If it is an assumption of command, then the officer who actually assumes command signs the form.  That’s correct -- the assuming commander signs his/her own orders.

NOTE:  Do not fill in any signature blocks for the judge advocate in advance.  The judge advocate who signs will be either the Staff Judge Advocate or Deputy Staff Judge Advocate, depending upon availability.

What about Squadron Section Commanders?
If a squadron section commander is not on G-Series Orders, he/she is considered a staff officer and has no authority for purposes of nonjudicial punishment under Article 15, UCMJ.  To have UCMJ authority, section commanders must be appointed to command (Block 9) on G-Series Orders (AF Form 35).  The squadron commander may sign in Block 21 if he/she is an O-5 or above.

What about distribution of the orders?
· Be sure to give MPF and JA copies of the orders when authenticated. 
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