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Office of the Staff Judge Advocate, Vandenberg AFB, California

We here at the legal office are happy to announce that Lt Col Raymond F. Chamberland, will be arriving this month as our new Staff Judge Advocate.  Lt Col Chamberland is arriving from Air Education and Training Command, Randolph AFB, TX, where he was Chief of Civil Law.  

This month’s issue will focus on several changes to the Manual for Courts-Martial that President George Bush authorized and are now in effect.  In addition, since we are in summertime and people are traveling, I thought I would include an article about travel by family members on military aircraft  


[Article put together by Capt Richard Jackson]

On 11 April 2002, President George Bush authorized with his signature several changes to the Manual for Courts-Martial, including to the Uniform Code of Military Justice.  Per his orders, these changes went into effect 15 May 2002.  There are three changes of which every commander and shirt should be aware.

A.  Special Courts-Martial:  The maximum punishment that can be adjudged at a special court-martial has been increased.  Instead of a limitation of six-months of confinement, a special court-martial may now adjudge up to one-year of confinement.  Additionally, instead of a limitation of six-months forfeiture of two-thirds pay per month, a special court-martial may now adjudge up to one-year forfeiture of two-thirds pay per month.

B.  Confinement for Life - With or Without Eligibility for Parole:  When confinement for life is authorized, it may now be adjudged to be with or without eligibility for parole.  However, there remain some crimes for which life is authorized, but only with eligibility for parole.  For example, premeditated murder is a crime for which a punishment of confinement for life without eligibility for parole is now authorized.  However, killing a human being with the intention to inflict great bodily harm (i.e., broken bones or deep cuts) allows for a life sentence, but only with the eligibility for parole. 

C.  Guidance on Adultery Cases:  Controversies in the late 1990’s concerning the disposition of allegations of adultery within DOD prompted discussion of the need to provide commanders with greater guidance on this subject.  DOD invited submission of comments from each of the services prior to coming out with new guidance for commanders.  The legal elements for the crime of adultery still remain the same:


Article 134, UCMJ - Adultery

(1) That the accused wrongfully had sexual intercourse with a certain person;

(2) That, at the time, the accused or other person was married to someone else; and

(3) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

However, President Bush substantially increased the guidance given under Article 134, Adultery.  Previously, the guidance given in the Manual for Courts-Martial was one sentence only: 

       Explanation.  Adultery is not a lesser included offense of rape.

The new guidance is printed below in entirety and covers a page of information:

     Explanation. 

1.  Nature of offense.  Adultery is clearly unacceptable conduct, and it reflects adversely on the service record of the military member. 

2.  Conduct prejudicial to good order and discipline or of a nature to bring discredit upon the armed forces.  To constitute an offense under the UCMJ, the adulterous conduct must either be directly prejudicial to good order and discipline or service discrediting.  Adulterous conduct that is directly prejudicial includes conduct that has an obvious, and measurably divisive effect on unit or organization discipline, morale, or cohesion, or is clearly detrimental to the authority or stature of or respect toward a service member.  Adultery may also be service discrediting, even though the conduct is only indirectly or remotely prejudicial to good order and discipline. Discredit means to injure the reputation of the armed forces and includes adulterous conduct that has a tendency, because of its open or notorious nature, to bring the service into disrepute, make it subject to public ridicule, or lower it in public esteem. While adulterous conduct that is private and discreet in nature may not be service discrediting by this standard, under the circumstances, it may be determined to be conduct prejudicial to good order and discipline. Commanders should consider all relevant circumstances, including but not limited to the following factors, when determining whether adulterous acts are prejudicial to good order and discipline or are of a nature to bring discredit upon the armed forces: 

(a) The accused's marital status, military

rank, grade, or position; 

     (b) The co-actor's marital status, military rank, grade, and position, or relationship to the armed forces; 

     (c) The military status of the accused's spouse or the spouse of co-actor, or their relationship to the armed forces; 

     (d) The impact, if any, of the adulterous relationship on the ability of the accused, the co-actor, or the spouse of either to perform their duties in support of the armed forces; 

     (e) The misuse, if any, of government time and resources to facilitate the commission of the conduct; 

     (f) Whether the conduct persisted despite counseling or orders to desist; the flagrancy of the conduct, such as whether any notoriety ensued; and whether the adulterous act was accompanied by other violations of the UCMJ; 

     (g) The negative impact of the conduct on the units or organizations of the accused, the co-actor or the spouse of either of them, such as a detrimental effect on unit or organization morale, teamwork, and efficiency; 

     (h) Whether the accused or co-actor was legally separated; and 

     (i) Whether the adulterous misconduct involves an ongoing or recent relationship or is remote in time. 

3.  Marriage.  A marriage exists until it is dissolved in accordance with the laws of a competent state or foreign jurisdiction. 

4.  Mistake of fact.  A defense of mistake of fact exists if the accused had an honest and reasonable belief either that the accused and the co-actor were both unmarried, or that they were lawfully married to each other.  If this defense is raised by the evidence, then the burden of proof is upon the United States to 

establish that the accused's belief was 

unreasonable or not honest. 


Department of Defense Directive 4500.56,  DoD Policy on the Use of Government Aircraft and Travel, outlines procedures for funded travel by family members accompanying DoD personnel on official business.  In addition, there is a 15 March 2002 Deputy Secretary of Defense policy memorandum regarding travel by family members on military aircraft.  

The memorandum discusses procedures for funded travel by family members accompanying DoD personnel on official business.  The memorandum states, “In essence, travel should only be approved when there is an unquestionable function in which the family member participates or when travel is in the United States’ interest because of a diplomatic or public affairs benefit.  When one of these criteria is met, travel is allowed on a noninterference basis and must be supported with invitational travel orders.”

In addition, there are restrictions on unofficial travel on military aircraft, where a family member may accompany a senior DoD official (SES or general/flag officer) who is travelling on official business.  Here, travel is not authorized unless the aircraft is already scheduled for an official purpose; use does not require a larger aircraft than needed for the official purpose; official travelers are not displaced; it results in negligible additional cost to the Government; the Government is reimbursed at the full coach fare; and travel is approved in writing in advance.  

Finally, the 15 March 2002 memorandum states that “Invitational travel orders for family members and unofficial travel by family members should be the rare exception, not the rule.  We are the stewards of taxpayer’s funds, and our actions should be beyond reproach.”
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