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Office of the Staff Judge Advocate, Vandenberg AFB, California

In an attempt to reinstate a theme-based installment, I have included advice on several financial legal issues: Bankruptcy, Fair Credit Billing Act, Automobile Insurance rights, and Private Organization fundraising.  As most of these issues may require consultation with a civilian attorney, I have provided the Santa Barbara County Bar Association Referral Number – (805) 962-8189. 

While this issue appeals to the wider base population, October’s issue of the Legal Ease will be commander and first sergeant focused.  Next month will tackle several ethics issues key to maintaining a stable military career.  

Please forward suggestions for future issues to Capt Selle or Capt Ornelaz of the Civil Law section.


INTRODUCTION

Service members having problems with paying their bills are often faced with garnishment or repossession, and they consider bankruptcy a solution to their problem. This article provides guidance on the basics of bankruptcy law. 

WHAT IS BANKRUPTCY?

Bankruptcy is based in federal statutory law. It is a procedure whereby debts are temporarily suspended during the course of the proceeding and then the debts are modified or "wiped out" depending upon the chapter you file under.

AUTOMATIC STAY

Once a person files for bankruptcy, an "automatic stay" is put in place that prevents creditors from attempting to collect on any debts incurred before filing. Creditors may petition the court for relief from the automatic stay and permission to continue debt collection. Often, creditors whose loans are secured by a pledge of property are permitted to take possession of that property. 

DISCHARGE UNDER CHAPTER 7

After the bankruptcy proceedings are completed, the bankruptcy adjudication (a finding that a person is "bankrupt") results in a discharge of the personal debts. The discharge acts as a forgiveness of personal liability for all debts incurred prior to filing for bankruptcy. In most instances, creditors are prohibited from suing or attempting to collect debts that have been discharged. Once discharge is granted, former creditors also have no claim on future income. In exchange for the discharge, a debtor must turn over all non-exempt property to a court-appointed trustee (see Chapter 7 below). The trustee is required to sell the property and distribute the proceeds to creditors. A debtor can be denied a discharge for certain "bad acts" such as concealing or fraudulently transferring assets prior to filing. Even if a discharge is granted, certain debts can never be discharged. 

YOUR OPTIONS

Individuals may choose several different types of bankruptcy based upon the amount and nature of the debts, the exemptions available, and the types of assets owned by the debtor. The different bankruptcies are named after a corresponding chapter in the code. 

CHAPTER 7

Chapter 7 is referred to as "straight" or "liquidation bankruptcy." In a liquidation, the debtor turns all of his or her assets over to a trustee who then liquidates (sells) all the assets and distributes the proceeds to the debtor’s creditors. The person is then discharged of all debts. Creditors must look solely to the assets held by the trustee for payment and receive the proceeds of these assets based on their priority. Creditors are thereafter prohibited from attempting to collect their claims from the discharged debtor. A debtor can receive a Chapter 7 discharge once every six years. Every state allows a debtor, even in a liquidation, to keep some small amount of property. In general, debtors can retain the following in a Chapter 7 bankruptcy: a portion of the value of the debtor’s residence (or a personal property allowance, if you do not own a home), insurance policies, immediate personal possessions, clothes, kitchen utensils, a limited amount of furniture, and sufficient provisions to support your family for 6 months.

Certain debts cannot be discharged including taxes, child support, alimony, property obtained by false pretenses, and student loans guaranteed by a government institution.
CHAPTER 11                                        Chapter 11 is a reorganization proceeding, usually involving corporate debtors, but also available to individuals who have been engaged in a commercial enterprise. This chapter is used when the owner desires to stay in business, restructure existing debts, retain assets and attempt to reorganize under court supervision.

CHAPTER 13 

Chapter 13 debtors pay their debts through future income rather than liquidation or foreclosure of present assets. This chapter usually allows the debtor to keep much of his or her property. The chapter is available to those debtors with unsecured debts (usually credit cards) less than $100,000 and secured debts less than $350,000 (home mortgages and car loans). Under Chapter 13, the debtor presents a plan for repayment which is reviewed by the trustee, the creditors, and the Bankruptcy Court. Over time, the plan must provide creditors with an amount at least equal to what they would receive under a Chapter 7 and must be feasible in light of the debtor’s income. If the plan is approved, then the debtor makes payments to the trustee who in turn pays the creditors. Plans usually run at least three years and cannot run longer than five. 

While a debtor under Chapter 13 gets to keep much of his or her property, there are certain disadvantages such as:

· Debtors remain under court supervision for the life of the plan (up to five years) and are forbidden to make new debts or sell assets without court permission. 

· Debtors who propose less than full payment to unsecured debtors will be forced to live on a budget for the life of the plan and pay all excess income to the creditors. 

· Even if the debtor pays all of the creditors in full, the bankruptcy will still appear on the debtor’s credit record. 

· If the debtor is unable to complete the plan payments, then any creditor may petition to have the court convert the case to a Chapter 7 liquidation. 
TAXES

Filing bankruptcy under either Chapter 7 or Chapter 11 will stop all IRS or state tax collection activities. But if a Chapter 7 bankruptcy is filed, the tax collection activities resume shortly after filing because the tax obligation cannot be discharged in bankruptcy. Furthermore, interest and penalties continue to accrue. Under Chapter 13, on the other hand, filing halts the accumulation of interest and penalties and taxes may be paid over the life of the plan. 

CREDIT RATING

Filing any type of bankruptcy is very harmful to the debtor’s credit rating. A bankruptcy may remain on your credit history for up to 10 years.

SUGGESTED STEPS WHEN CONSIDERING BANKRUPTCY

1. List all debts owed along with the name and address of each creditor

2. List your income and all of your property

3. List your minimum monthly expenses

4. Determine if there is an alternative to bankruptcy  

5. Consider that bankruptcy will adversely impact your ability to receive security clearances in the military

6. Consult a civilian attorney
CONCLUSION

Your individual financial situation may alter the generalities and conclusions set forth in this article. For your specific situation, you should seek counsel from an attorney before filing for bankruptcy relief. If you have any questions, please stop by the legal office during legal assistance hours (listed on cover page.)  

 

Has the department store’s computer ever billed you for merchandise you returned to the store or never received?  Or has a credit card company ever charged you twice for the same item or failed to properly credit a payment made on your account?  Credit billing errors do occur, but they are easy to resolve if you know how to use the Fair Credit Billing Act (FCBA).  Congress passed this law in 1975 to help consumers resolve disputes with creditors and to ensure fair handling of credit accounts. 

WHICH CREDIT TRANSACTIONS ARE COVERED?

The FCBA generally applies only to “open end” credit accounts.  Open-end accounts include credit cards, revolving charge accounts (such as department store accounts) and overdraft checking.  The periodic bills, or billing statements, you receive (usually monthly) for such accounts are covered by the FBCA.  The Act does not apply to a loan or credit sale, which is paid according to a fixed schedule until the entire amount is paid back.  The act does not apply simply because you purchase items that end up having defects.  

WHAT TYPES OF DISPUTES ARE COVERED?

The FCBA settlement procedure applies only to disputes over “billing errors” on periodic statements, such as the following:

●   Charges not made by you or anyone authorized to use your account.

●   Charges which are incorrectly identified or for which the wrong amount or date is shown.

●   Charges for goods or services you did not accept or which were not delivered as agreed.

●   Computational or similar errors.

●   Failure to properly reflect payments or other credits, such as returns.

●   Not mailing or delivering bills to your current address (provided you give a change of address at least 20 days before the billing period ends).

●   Charges for which you request an explanation or written proof of purchase.

HOW TO USE THE SETTLEMENT PROCEDURE

When many consumers find a mistake on their bill, they can pick up the phone and call the company to correct the problem.  You can do this if you wish, but phoning does not trigger the legal safeguards provided under the FBCA.

To be protected under the law, you must send a separate written billing error notice to the creditor.  Your notice must reach the creditor within 60 days after the first bill containing the error was mailed to you.  Send the notice to the address provided on the bill for billing error notices (and not, for example, directly to the store, unless the bill says that’s where it should be sent).  In your letter, you must include the following information.

●   Your name and account number.

●   A statement that you believe the bill contains a billing error and the dollar amount   

involved.

●  The reasons why you believe there is a mistake.

It’s a good idea to send it by certified mail, with a return receipt. If you wish, send photocopies of sales slips or other documents, but keep the originals for your records.

WHAT MUST THE CREDITOR DO?

Your letter claiming a billing error must be acknowledged by the creditors in writing within 30 days after it is received, unless the problem is resolved within that period.  In any case, within two billing cycles (but not more than 90 days), the creditor must conduct a reasonable investigation and either correct the mistake or explain why the bill is believed to be correct.

WHAT HAPPENS WHILE A BILL IS BEING DISPUTED?

You may withhold payment of the amount in dispute, including the affected portion of minimum payments and finance charges, until the dispute is resolved.  You are still required to pay any part of the bill, which is not disputed, including finance and other charges on undisputed amounts.

While the FCBA dispute settlement procedure is going on, the creditor may not take any legal or other action to collect the amount in dispute.  Your account may not be closed or restricted in any way, except that the disputed amount may be applied against your credit limit.

WHAT ABOUT YOUR CREDIT RATING?

While a bill is being disputed, the creditor may not threaten to damage your credit rating or report you as delinquent to anyone.  However, the creditor is permitted to report that you are disputing your bill.

Another federal law, the Equal Credit Opportunity Act, prohibits creditors from discriminating against credit applicants who, in good faith, exercise their rights under the FCBA.  You cannot be denied credit merely because you have disputed a bill.

IF THE CREDITOR MAKES A MISTAKE

If your bill is found to contain a billing error, the creditor must write you explaining the corrections to be made on your account not owed, the creditor must remove all finance charges, late fees, or other charges relating to that amount.  If the creditor concludes that you owe part of the disputed amount, this must be explained in writing.  You also have the right to request copies of documents proving you owe the money.

IF THE BILL IS CORRECT

If the creditor investigates and still believes the bill is correct, you must be told promptly in writing how much you owe and why.  You may also ask for copies of relevant documents.  At this point, you will owe the disputed amount plus any finance charges that accumulated while it was disputed.  You may also have to pay the minimum payment amount missed because of the dispute.

IF YOU STILL DISAGREE

Even after the FCBA dispute settlement procedure has ended, you may still believe the bill is wrong.  If this happens, write the creditor within 10 days after receiving the explanation and say you still refuse to pay the disputed amount.  At this point, if the creditor reports you to a credit bureau as delinquent, he must also state that you don’t think you owe the money.  Also, you must be told who receives such reports.

OTHER BILLING RIGHTS FOR CONSUMERS

The FCBA also requires “open end” creditors to do the following for their customers:

· Give you a written notice when you open a new account, and at other specified times, describing your right to dispute billing errors.

· Provide a statement for each billing period in which you owe - or they owe you - more than $1.00.

· Mail or deliver your bill to you at least 14 days before the payment is due, if you are given a time period within which to pay the bill without incurring additional finance or other charges.

· Credit all payments to your account as of the date they are received, unless not doing so would not result in extra charges.

· Promptly credit or refund overpayments.

YOU CAN ALSO SUE

You can sue a creditor who violates any FCBA provisions.  If you win, you may be awarded damages resulting from the violation, plus twice the amount of any finance charge (not less than $100 or more than $1000).  The court may also order the creditor to pay your attorney’s fees and costs.  You may consult your Legal Assistance office for advice about such lawsuits, but an Air Force attorney will not be able to represent you in court.  If possible, retain a private attorney who is willing to accept whatever fee the court awards as the entire fee for representing you.  Some lawyers may not be willing to accept your case unless you agree to pay their fee - win or lose - or if you will add to a fee awarded by the court but which they believe is too low.  Be sure you get a full explanation of what it would cost before you go to court.   


Ever have an idiot back-up into your car? Here is an insured’s “Automobile Bill of Rights” under California law.  You have the right to:

1. Select the auto body repair shop to repair auto body damage covered by the insurance company.  An insurance company may not require the repairs to be done at a specific auto body repair shop.   

2.  An itemized written estimate for auto body repairs and, upon completion of repairs, a detailed invoice.  The estimate and the invoice must include an itemized list of parts and labor along with the total price for the work performed.  The estimate and invoice must also identify all parts as new, used, aftermarket, reconditioned, or rebuilt.  

3.  Be informed about coverage for towing services.  Unless the insurance company has provided an isured with the name of a specific towing company prior to the insured’s use of another towing company.  The insurance company must pay all reasonable towing charges of the towing company used by the insured.  

4.  Be informed about the extent of coverage, if any, for a replacement rental vehicle while a damaged vehicle is being repaired.  

5.  Be informed of where to report suspected fraud or other complaints and concerns about auto body repairs.  

FORWARD CONCERNS ABOUT AUTO BODY SHOP REPAIRS TO:

California Department of Consumer Affairs

Bureau of Automotive Repair

10240 Systems Parkway

Sacramento, CA 95827

(800)952-5210

www.autorepair.ca.gov

FORWARD CONCERNS ABOUT YOUR INSURANCE CLAIM TO:

California Department of Insurance

Consumer Services Division

300 South Spring Street

Los Angeles, CA 90013

(800)927-HELP

www.insurance.ca.gov

DIMUNITION IN FAIR MARKET VALUE

If your car has been in a wreck and you are not at fault, make sure you have the wrongful party or their insurance company compensate you for the dimunition in the fair market value of your car due to it’s wrecked status.  Even if your damaged vehicle is repaired to its pre-wreck condition, the fact that it was involved in a wreck will lower it’s fair market value.  As the victimized party, you are entitled to sue for the reduction of your car’s value.  Consult with a finance officer of your vehicle’s local dealership for an estimation in the reduction in market value.  This calculation is easier for newer vehicles.  If you and the tortfeasor (wrongful party) cannot agree to this value, take them and an expert witness to small claims court and let the judge decide.


New DoD guidance provides greater latitude to private organizations in describing the organizations they are affiliated with.  Previously, DoD Instruction 1000.15, Private Organizations on DoD Installations, para. 6.1., precluded private organizations from using any name, abbreviation, seal, logo, or insignia used by any DoD component to identify any of its programs, locations, or activities.  The practical impact of this restriction prevented private organizations from using the name of the unit, installation, or Service they were affiliated with in their title.  This resulted in non-descriptive organizational names and frustration on the part of organizational members.

Under the new DoD guidance, private organizations are still prohibited from using the seals, logos, or insignia of any DoD component or organization in their title, letterhead or correspondence.  They may, however, use the name or abbreviation of a DoD component or installation as long as they do not mislead the public into thinking that the organization is an official entity.  This means that private organizations may use the organizational name/abbreviation of their as long as they also use a “prominent disclaimer” on all print and electronic media clearly indicating they are not part of DoD.

This change is effective immediately and will be reflected in the next update to DoDI 1000.15.  It will also be reflected as Air Force policy in an interim change to AFI 34-223, Private Organization (PO) Program.  

Please ensure that the private organizations affiliated with your units comply with the letter and spirit of this new policy.  This should alleviate the problems they have expressed to concerning the recognition of private organizations. 
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