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Office of the Staff Judge Advocate, Vandenberg AFB, California

Our office is very fortunate to have Major Elizabeth H. Lickliter as our acting Deputy, Staff Judge Advocate, as part of the reserve Noble Eagle Program to augment deployed personnel.  We are still without Major Damico and SSgt Anderson who deployed in December 2001.

Please be advised that 1st Lt Selle and I, Capt Morgan, have assumed the duties as authors of this publication.  Kindly forward your future comments and suggestions to our attention and we will make every effort to incorporate them in future issues.

As all of you have no doubt been advised, Colonel Robert M.  Worley II, 30 SW/CC, implemented an order, effective 28 Jan 02, prohibiting military members from attending “Raves” or “Rave” like gatherings.  This issue will focus primarily on the content of this order, its implementation and enforcement.  

In addition, this is a logical time to address related military justice issues surrounding the continuing use of illegal drugs by military members and our efforts to combat this disturbing trend.  Specifically, we will look at the urinalysis program; the various bases to obtain a urine specimen from a member, including a urinalysis checklist; interrogation and rights advisements; drug testing following an alcohol related offense; and self-identification for substance abuse.  While this edition is not meant to be an exhaustive treatment of these issues, it is intended to be a handy, user-friendly reference for when these types of issues arise – and, unfortunately, they arise too often.  

We will also address a recent change to the Uniform Code of Military Justice as it relates to operating a motor vehicle on a military installation while under the influence of alcohol.


Effective as of 28 Jan 02, military members 

assigned to Vandenberg AFB, as well as tenant organizations, are prohibited from attending “Raves” as well as events with characteristics typically associated with “Raves.”  The order was issued following a dramatic increase in the number of prosecutions of military personnel assigned to Vandenberg AFB for illegal use of club drugs, most commonly ecstasy.   

A survey of the evidence presented in those drug prosecutions indicated that the drug use was almost always associated with “Raves” where many of those convicted felt pressured to use illegal drugs.  Command action was therefore deemed appropriate to prevent service members from being exposed to or victimized by these crime-conducive conditions.  

In addition, Air Force Chief of Staff, General Michael E. Ryan, signed a memorandum, dated 27 March 2001 (attached to this month’s edition) emphasizing the need for proactive and inventive initiatives to the drug problem in the Air Force.

The order recognizes that a “Rave” may take various forms and be held at various locations, but delineates the common characteristics frequently associated with such events: they are usually all- ages events; hours of operation often continue until the early morning hours; house or techno style music is played and attendees frequently dance holding glow sticks, wear pacifiers, surgical masks and utilize otherwise legal substances, such as Vick’s Vapor Rub to enhance the effects of illegal drugs.  

 In addition, the order further prohibits attendance at events, gatherings or locations, the primary purpose of which is the consumption, use or sale of illegal drugs.  Such locations include such obvious places as crack houses, opium dens and hash bashes.  The order however, is not intended to prohibit attendance at conventional licensed establishments in the business of selling alcoholic beverages that keep normal business hours (bar, taverns, etc.) unless such establishments facilitate “Rave” atmospheres.  Neither does the order prohibit attendance at musical events or performances such as concerts or festivals.  The order also contains a mechanism whereby a member can, if unsure whether an event falls within the prohibitions of this order, request permission from their unit commander to attend.  In addition, it applies at all times, including when a member is on leave status.  

With respect to dissemination of the order to individual unit members, that has been left to the discretion of the various unit commanders.  While it makes sense to brief the order at commanders’ calls, one unit has also begun e-mailing the order electronically to its members and having them sign an acknowledgment to be kept in their records.  I have attached an electronic version of the order to this month’s edition should you desire to implement something similar (Attachment 1).

Our office has also developed a briefing for the First Term Airmen’s Center where members new to Vandenberg AFB will be advised as to the contents of the order.  If you would like a copy of the briefing, please contact our office and we will be happy to e-mail you a version.

As far as enforcement, the order provides that  attending a “Rave” or Rave-like event without authorization is punishable under Articles 90 or 92, Uniform Code of Military Justice.  Concerted efforts have been made with various local civilian law enforcement agencies which are on board and will be working closely with our law enforcements organizations to ensure strict enforcement of the order.  However, it is important to bear in mind that there is no predetermined recommendation as to what type of punishment is appropriate for a violation.  Like any other case, all of the facts and circumstances of an offense will be considered.

FAQs you may anticipate from your troops: 

Q: How much trouble will I get into if I violate the order?

A: The full range of disciplinary actions will be available to the commander, ranging from administrative to nonjudicial (Art 15) to judicial (court-martial).

Q:  What if I go to a party thinking and don’t know if it’s a rave but someone later determines it is one, will I be in trouble?

A:  The common factors associated with “Raves” should make it rather apparent that it is a “Rave”/”Rave” like event.  As with all disciplinary matters, your commander will consider all of the facts at his or her disposal.

Q:  The order interferes with my right to have good, clean fun off duty.  How can it be justified?

A:  The Wing CC has determined that your presence at “Raves” and “Rave” like events is contrary to the good health, morale, readiness and personal safety.  Orders are presumed lawful and are disobeyed at your peril.  

Q:  My “lawyer” told me the order was unconstitutional and thus unenforceable.  Can’t I rely on that analysis?  

A:  Relying on advice of counsel will not excuse misconduct and you would still face disciplinary measures.


The “Rave” order is only one tool at our disposal to deter and detect drug abuse.  The urinalysis program is also a vital deterrent to illegal drug use.  Therefore, it is important that you, as commanders and first sergeants, know what you are legally permitted to do, under what circumstances you can do it, and how the results may be used against a unit member who tests positive for drugs or alcohol.  This section addresses the lawful methods commanders may use to acquire from members under their command blood, breath and urine specimens for drug and alcohol testing.  

There are four methods available to commanders:  Member Consent, Unit (or sub-unit) Inspection: Probable Cause, and Command Directed.  Additionally, an examining physician may order a drug test pursuant to a medical exam.  Although commanders do not order or direct medical tests, commanders and first sergeants should understand them as well.

Member Consent:  Commanders may ask members under their command to consent to provide a blood, breath, or urine sample for testing.  We recommend commanders first ask for written consent before initiating a probable cause or command directed search.  The law does not require commanders to give Article 31, UCMJ, rights advisement before asking for consent.  Nonetheless, evidence that a member was read their rights may be used to prove the consent was voluntary.  Results may be used for all UCMJ or administrative actions, including adverse characterization of administrative discharges.  Courts carefully examine the “totality of all the circumstances” to ensure the consent was truly voluntary and not mere acquiescence to authority.  An implied threat, an overbearing delivery, actual threat of a command directed test, or similar act may cause the consent to be found as coerced, and therefore, judicially inadmissible.  

Unit (or sub-unit) Inspection:  Commanders may conduct searches to ensure the command is properly equipped, functioning properly, maintaining proper standards or levels of readiness, and that personnel are present, fit, and ready for duty.  Inspections may include orders to produce bodily fluids.  Results obtained pursuant to a valid inspection may be used for all UCMJ and administrative actions, including adverse characterization of administrative discharges.  However, it is very important to remember that individual members may not be singled out.  Commanders should not use inspections when they suspect specific members of drug abuse.  In other words, an inspection cannot be used to avoid undergoing the scrutiny a probable cause analysis would require.  Under the Military Rules of Evidence (MRE), specimens obtained primarily for use as evidence against particular individuals in a trial by court-martial or in other disciplinary proceedings is not a valid inspection.

Probable Cause:  Probable cause searches require search authorization from the appropriate commander, military judge, or base magistrate.  See MRE 315.  There must be a reasonable belief that illegal drugs, drug metabolites, or alcohol are present in the individual’s blood, breath, or urine.  Probable cause may arise from personal knowledge, verbal or written information from others, or a combination of the two.  The search authority may rely on information from others, as long as the search authority determines the information to be reliable.  Although the rule allows “impartial” commanders to authorize probable cause searches of individuals under their control, the Staff Judge Advocate generally coordinates with the commander.  Together they seek search authorization from the base magistrate, typically 

30 SW SPTG/CC.  Therefore, it is essential that commanders coordinate with the SJA before ordering probable cause searches.  The results may be used for UCMJ or administrative actions, including adverse characterization of administrative discharges.

Command Directed:  Commanders may order production of bodily fluids when a member displays aberrant, bizarre, or unlawful behavior.  This is also true when the commander suspects or has some reason to believe drugs may be present, but probable cause does not exist.  Air Force Instruction 31-204, para. 4.15 implies that commanders may issue lawful orders to surrender to chemical testing.  Chemical testing includes “testing of blood, breath, urine, or other bodily substances.”  See para 4.12.1.1.  There are significant limitations on the use of such test results.  Although the results may provide the basis for discharge and other administrative actions, the result cannot be used for UCMJ action or for adverse characterization of an administrative discharge.  As such, it is important to consult with the SJA before ordering a command directed drug test.  It should only be used after it is determined that probable cause does not exist.  

Medical Exam:  Tests may be ordered by an examining physician on specimens taken as a part of a patient’s routine or emergency medical treatment, including routine physical examinations.  See MRE 312(f).  Results may be used for all UCMJ or administrative actions, including adverse characterization of administrative discharges, if the patient is not being examined because the commander suspects drug abuse.  In other words, this is not an alternative to a command directed search when probable cause cannot be shown.  However, anticipated adverse action does not render a positive result inadmissible.  For example, a deserter returned to military custody will receive a medical exam, including drug testing, as part of pre-trial confinement processing.  A command directed test would not be necessary.  A positive result would be admissible against the member in trial by court-martial or administrative action.

Regardless of the method of testing, should a positive result be reported, the Air Force Office of Special Investigations will typically, depending on the substance reported, conduct an interview of the member.  Commanders should not advise members in advance of the interview or the positive test result.  


This checklist is intended to alert commanders to important PRIVATE


PRIVATE "TYPE=PICT;ALT=[NEXT_HIT]"urinalysis inspection issues.   It is not a complete checklist, nor is it intended to replace or supersede any local or higher headquarters checklist(s) or guidance pertaining to urinalysis inspections. 

GENERALLY 

1. Do you brief the consequences of drug abuse (to include steroid abuse) at commander's calls? Do you invite a Judge Advocate to speak? 

2. Do you ensure that all military members, regardless of rank or status, are subject to inspection testing?

3. Do you restrict knowledge of unit or random inspections only to those individuals with a "need-to-know"? 

PERSONNEL 

1. Are tests coordinated with the Demand Reduction Program Manager (DRPM)? 

2. Do you coordinate all non-random inspections (i.e.-unit sweeps, consent, probable cause, commander-directed) with the Staff Judge Advocate?

3.  Have you chosen credible observers in accordance with AFI 44-120?

a.  Have you reviewed the Personnel Information Files of the observers and determined they have no UIF, history of conviction by prior courts-martial or civilian court, Article 15s, LORs, or similar administrative action for misconduct involving dishonesty, fraud or drug abuse?

b.  Have you ensured no observer has any pending action, either UCMJ or administrative?

c.   Do all observers have more than six months remaining time in service until either separation or retirement from active duty?

d.  Have you ensured that observers have no medical profile that could prevent them from performing observer duties?

e.  Are all observers Commissioned officers or enlisted members in the grade of Senior Airman or above? (If SrA are selected, have you obtained the concurrence of the Staff Judge Advocate?)

f.  Are there enough observers, both male and female, to accommodate the number of individuals being tested? (Have arrangements been made for relief, or additional observers, to meet unexpected requirements?)

g.  Have you ensured that no observer is assigned to work in any legal office?

4. Have you appointed credible Trusted Agents to notify individuals for testing?

a.  Have you reviewed the Personnel Information Files of the Trusted Agents and determined they have no UIF, history of conviction by prior courts-martial or civilian court, Article 15s, LORs, or similar administrative action for misconduct involving dishonesty, fraud or drug abuse?

b.  Have you ensured no Trusted Agent has any pending action, either UCMJ or administrative?

NOTIFICATIONS

1. Do you personally sign the written order to each member directing each inspection? 

2.  Do you notify members no sooner than two hours prior to collection time?

a. Do you or your Trusted Agent serve on each member selected for testing the written order (signed by you) to provide a urine sample? 

b.  Do you require each member to properly acknowledge (date, time and member signature), in writing, receipt of the order? 

c. If a member refuses to acknowledge receipt of the order, does the person serving the order document the member's refusal? 

3.  Do you ensure copies of such orders are maintained within the unit?

4.  Do you ensure that all members selected for testing report to the collection site within the designated collection time on the written order?

a.  Do you make sure shift workers or personnel on scheduled “days off” report for testing on the selection day?

POST INSPECTION: 

1. Do you make sure members who are in TDY or leave status, quarters, flying or on crew rest are tested upon return of the member to duty?  Do you coordinate this with the DRPM?

2. Do you seek advice and assistance from the Staff Judge Advocate regarding members who fail or refuse to provide a sample? 

3. Do you immediately contact the Staff Judge Advocate for advice and assistance regarding all positive test results?



As a commander or first sergeant, you have the responsibility to maintain, or assist the commander in maintaining, good order and discipline within your organization.  These obligations often require that you hold discussions, question, counsel, admonish, and reprimand subordinates within the unit.  This is an absolutely critical area in any criminal investigation.  

As long as the conversation is purely one-sided, i.e. you are doing all the talking, an individual “suspect’s” Article 31 rights are not an issue.  However, the moment you suspect someone of an offense and start asking questions, or taking any action in which an incriminating response is either sought or is a reasonable consequence of such action, you must advise the suspect of his rights.  As an example, when two officials who openly talk in front of a suspect, playing on his sense of guilt or knowledge of an offense in order to get him to confess, they are engaging in what has been construed as interrogation.  Article 31 rights advisement would be necessary, or the interrogation deemed impermissible if the suspect has already declined to talk and requested counsel.

These are important distinctions because the rights advisement of a “suspect” results in the admissibility of any admissions and confessions obtained in the questioning of the suspect.  It means the admissions and confessions are admissible as evidence against the suspect.  Unadvised admissions and confessions cannot normally be admitted as evidence at trial.  Having even greater potential impact on a case, any evidence that may have been obtained as a result of the unwarned confession is considered “fruit of the poisonous tree” and is also usually excluded from use at trial.

Casual questioning without rights advisement of someone you suspect of an offense, or questioning of a suspect by a government official after the suspect has claimed his Article 31 rights, could force the government to prove a negative.  The government would be forced to prove that its evidence in the case was not tainted by or derived from the improperly obtained statement.  This is an almost insurmountable burden if the government has not “sealed” its evidence prior to the unadvised statement and that evidence is sufficient to obtain a conviction.  This is one of those areas where we truly welcome questions.  There have been a number of occasions where we get called after a member has been questioned (and given an incriminating response) only to learn that no rights advisement had been given when it was clear to the unit that the individual concerned was a suspect.  

In addition, interviewing a suspect is an art.  While the majority of interviews typically involve relatively minor misconduct such as failures to go, underage drinking, etc., more serious offenses i.e. sexual assaults, drug distribution, should really be left to criminal investigators trained in interviewing techniques.  Again, this is a key phase in the investigation where obtaining a confession will serve as strong evidence in a subsequent prosecution.

So, to rehash some of the basic rights advisement rules, any person subject to the UCMJ must advise another individual of his or her Article 31 rights if the member is suspected of committing a criminal offense and the questioner is interrogating the person as part of an official law enforcement investigation or disciplinary inquiry.  Military commanders and supervisors are presumed to be acting in a disciplinary capacity when questioning a subordinate suspect.  Finally, use the rights advisement form, or risk having to testify in court, from memory, as to precisely what rights advisement was given!  The advisement of rights is included below for your reference.

RIGHTS ADVISEMENT FOR MILITARY SUSPECTS

I am _________________ (grade, if any, and name), a member of the (Air Force Security Police/AFOSI).  I am investigating the alleged offense(s) of _______________________, of which you are suspected.  I advise you that under the provisions of Article 31, Uniform Code of Military Justice, you have the right to remain silent, that is, say nothing at all.  Any statement you make, oral or written, may be used as evidence against you in a trial by courts-martial or in other judicial or administrative proceedings.  You have the right to consult a lawyer and to have a lawyer present during this interview.  You have the right to military legal counsel free of charge.  In addition to military counsel, you are entitled to civilian counsel of your own choosing, at your own expense.  You may request a lawyer at any time during this interview.  If you decide to answer questions, you may stop the questioning at any time.  Do you understand your rights?  Do you want a lawyer?  (If the answer is yes, cease all questions at this point)  Are you willing to answer questions?


BOC

A little known fact that is important to remember when dealing with alcohol related offenses, and we continue to see allot of them, is that AFI 44-121, Medical and Drug Abuse Prevention and Treatment (ADAPT) Program, paragraph 3.8.3 now directs commanders to ensure drug testing is conducted within 24 hours of an identified or suspected alcohol related incident of misconduct.  Specifically, it reads, “After coordination with the Staff Judge Advocate, unit commanders will direct drug testing within 24 hours of suspected alcohol related incidents of misconduct, episodes of aberrant or bizarre behavior, or where there is reasonable suspicion of drug use and the member refuses to provide consent for testing.  Commanders are also encouraged to ensure Blood Alcohol Tests (BAT) are taken as soon after the incident as possible to determine the level and intensity of alcohol involvement.”


SELF-IDENTIFICATION

FOR 

SUBSTANCE ABUSE

Air Force members are entrusted with a great deal of responsibility: for equipment, weapons systems, people’s lives, and our country’s national security.  Consequently, it is everyone’s responsibility, but the burden falls particularly on commanders, to ensure our members are physically and mentally fit to perform their missions.

Drug or substance abuse can severely affect a member’s physical condition, mental stability, and plain good judgment.  The self-identification provisions encourage military members to seek help for substance abuse problems.  This is not limited to drug use, but also includes help with alcohol abuse.  These provisions provide a way for a member to get help while avoiding the punitive measures normally associated with apprehension.  

Drug use is deemed incompatible with military service under current Air Force instructions (there are enumerated exceptions, and these comments should not be construed as an opinion by me on the necessity or appropriateness of any court-martial finding or sentence or the characterization of any particular discharge).  However, the self-identification process provides a way for a military member to voluntarily come forward to receive medical and counseling assistance and also avoid UCMJ action or an adverse characterization of his or her administrative discharge resulting from drug abuse.  AFI 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program, sets out the “rules” for self-identification.

“Self-identification” provisions are limited to cases in which a member voluntarily comes forward while not already under investigation for drug abuse or pending urinalysis results.  The specific rules can be summarized as follows:  1) the member voluntarily discloses personal drug use of possession to the unit commander, first sergeant, substance abuse evaluator, or military medical professional: 2) the member has not been placed under apprehension for drug abuse; 3) the member is not under investigation for drug abuse; 4) the member has not been ordered to provide a urine sample as part of a drug testing program, if the results are still pending; 5) the member has not been advised of a recommendation for administrative separation for drug abuse; and 6) the member has not been entered into treatment for drug abuse.

If members self-identify, commanders must provide some limited protection.  The commander may not use the voluntary disclosure as a basis for action under UCMJ, including punishment under article 15.  The commander may not use the self-identification in determining the discharge characterization  for the self-identifying member discharged for drug abuse.  However, commanders may, and will normally, initiate discharge actions on members, even if they have self-identified.  In other words an honorable discharge normally follows.

Discharge is considered an administrative as opposed to disciplinary action.  Disciplinary action may be taken only where the actions are based on evidence discovered independently and not as a result of the voluntary disclosure.

The bottom line is that drug use is dangerous to both the mission and the individual.  When a member is found to have abused drugs, a commander is generally expected to take action which could include Article 15 or court-martial.  This action normally leads to a discharge with an unfavorable characterization of service.  Under the self-identification program, the Air Force is willing to provide a means for a member to come forward and get help, without risk of criminal consequences.  This is beneficial to the Air Force, the individual, and the mission.  The trade-off is that we will not take UCMJ action nor adversely characterize the member’s service.  Each of your troops should know this program exists.


Effective 28 Dec 01, Article 111 (Drunken or Reckless Operation of a Vehicle) was changed to incorporate the local State law blood alcohol content limit instead of a uniform 0.10 grams for bases located within the United States.  This means that Vandenberg AFB will now use the California standard of .08 grams of blood alcohol content instead of .10 standard used in the past.  Meeting or exceeding .08 grams of blood alcohol is alone sufficient evidence for a DUI conviction.  However, even drivers who have less than .08 grams of blood alcohol content may be convicted of a DUI.  To be drunk or impaired while driving means any intoxication which is sufficient to impair the rational and full exercise of the mental or physical faculties.  One’s ability to drive may be impaired long before reaching the blood alcohol content standard.

Attachments:

1.  Rave Prohibition Order, dated 28 Jan 02 

2.  Memorandum, dated 27 Mar 01
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