Frequently  Asked  Questions  (FAQ)  on  Gifts  from  Outside  Sources

DoD employees may not, directly or indirectly, solicit or accept a gift from a “prohibited source” or given because of the employee’s official position.  [5 CFR 2635.202(a)]  The purpose of this FAQ is to address the parameters of, and exceptions to, this prohibition.

1.
Gifts may not be accepted from a “prohibited source.”  What is a “prohibited source”?  A “prohibited source” means any person who:

· Is seeking official action by the employee’s agency;

· Does business or seeks to do business with the employee’s agency;

· Conducts activities regulated by the employee’s agency;

· Has interests that may be substantially affected by performance or nonperformance of the employee’s official duties; or

· Is an organization a majority of whose members are described in one of the four categories above.  [5 CFR 2635.203(d)(1)-(5)]

2.
If a prohibited source is a “person”, does the term “person” refer only to an individual?  No.  “Person” means an individual, corporation, company, association, or other organization or institution, including any officer, employee or agent of such entity.  [5 CFR 2635.102(k)]

3.
What is meant by the phrase “given because of the employee’s official position”?   A gift is solicited or accepted because of the employee’s official position if it would not have been solicited, offered, or given had the employee not held the status, authority or duties associated with his Federal position.  For example, if free season tickets are offered by an opera guild to all members of the Cabinet, the gift is offered because of their official positions.  [5 CFR 2635.203(e), Example 1]

4.
Employees are prohibited from accepting a gift.  What is a “gift”?  A “gift” includes any gratuity, favor, discount, entertainment, hospitality, loan, forbearance, or other item having monetary value.  It includes services as well as gifts of training, transportation, local travel, lodgings and meals, whether provided in-kind, by purchase of a ticket, payment in advance, or reimbursement after the expense has been incurred.  [5 CFR 2635.203(b)]  In essence, a gift is something you receive from someone for which you do not exchange something (e.g., money) of relatively equal value.

5.
This definition is very broad, and encompasses several items that cannot possibly create any conflict of interest problems.  Are there any exclusions to the definition of a “gift”?  Yes.  There are nine exclusions.  By definition in the regulation, the term “gift” does not include:

· Modest items of food and refreshments, such as soft drinks, coffee and donuts, offered other than as part of a meal;

· Greeting cards and items with little intrinsic value, such as plaques, certificates, and trophies, which are intended solely for presentation;

· Loans from banks and other financial institutions on terms generally available to the public;

· Opportunities and benefits, including favorable rates and commercial discounts, available to the public or to a class consisting of all Government employees or all uniformed military personnel, whether or not restricted on the basis of geographic considerations;

· Rewards and prizes given to competitors in contests or events, including random drawings, open to the public unless the employee’s entry into the contest or event is required as part of his official duties;

· Pensions and other benefits resulting from continued participation in an employee welfare and benefits plan maintained by a former employer;

· Anything which is paid for by the Government, or secured by the Government under Government contract;

· Any gift accepted by the Government under specific statutory authority, including:

· Travel, subsistence, and related expenses accepted by an agency under the authority of 31 U.S.C. § 1353 in connection with an employee’s attendance at a meeting or similar function relating to his official duties which takes place away from his duty station.  The agency’s acceptance must be in accordance with the implementing regulations of 41 CFR part 304-1; and

· Other gifts provided in-kind which have been accepted by an agency under its agency gift acceptance statute;

· Anything for which market value is paid by the employee.

[5 CFR 2635.203(b)(1)-(9)]

6.
What do you mean by “market value”?  “Market value” means the retail cost the employee would incur to purchase the gift.  An employee who cannot ascertain the market value of a gift may estimate its market value by reference to the retail cost of similar items of like quality.  The market value of a ticket entitling the holder to food, refreshments, entertainment, or other benefit shall be the face value of the ticket.  [5 CFR 2635.203(c)]

7.
Can you give me some examples of how to determine market value?  Sure.  

· An employee who has been given an acrylic paperweight with the corporate logo of a prohibited source may determine its market value based on her observation that a comparable acrylic paperweight, not embedded with a logo, generally sells for about $20.  [5 CFR 2635.203(c), Example 1]

· A prohibited source has offered an employee a ticket to a charitable event consisting of a cocktail reception to be followed by an evening of chamber music.  Even though the food, refreshments, and entertainment provided at the event may be worth only $20, the market value of the ticket is its $250 face value.  [5 CFR 2635.203(c), Example 2]

8.
An employee may not solicit or accept a gift directly or indirectly.  What does it mean to solicit or accept a gift indirectly?  A gift solicited or accepted indirectly includes a gift:

· Given with the employee’s knowledge and acquiescence to his parent, sibling, spouse, child, or dependent relative because of that person’s relationship to the employee, or

· Given to any other person, including any charitable organization, on the basis of designation, recommendation, or other specification by the employee, except as permitted for the disposition of perishable items by 5 CFR 2635.205(a)(2) or for payments made to charitable organizations in lieu of honoraria under 5 CFR 2636.204.  For example, an employee who must otherwise decline a gift of a personal computer may not suggest that the gift be given instead to one of five charitable organizations whose names are provided by the employee.  

[5 CFR 2635.203(f), Example 1]

9.
Even with the gift exclusions mentioned above, there are still many gifts that would not create concerns about conflicts of interest.  Are there any exceptions to the general rule against accepting gifts from outside sources?  Yes.  In fact, there are 21 exceptions to the general rule.  They include:

· The $20 - $50 rule;

· Gifts based on a personal relationship;

· Social invitations from other than a prohibited source;

· Gifts in connection with rollout and ship launch ceremonies;

· Widely attended gatherings;

· Speaking and other similar engagements;

· Events sponsored by state or local governments or civic organizations;

· Gifts from foreign governments;

· Meals, refreshments and entertainment in foreign areas;

· Awards and honorary degrees;

· Scholarships and grants;

· Gifts in connection with employment discussions;

· Outside business or employment activities of the employee;

· Business or employment activities of the employee’s spouse;

· Gifts from a political organization;

· Free attendance at training or meetings sponsored by nonprofit organizations;

· Reduced fees for professional organizations;

· Discounts to members of a group where membership is not related to government employment;

· Discounts to members of an organization where membership is related to government employment;

· Discounts to members of a group offered by a person who is not a prohibited source; and

· Gifts to the President or Vice President.

10.
Wow!!  That’s a lot.  What is the $20 - $50 rule?  Certain gifts are just too small to raise conflict of interest concerns.  Under the $20 - $50 rule, an employee may accept unsolicited gifts having an aggregate market value of $20 or less per source per occasion, provided that the aggregate market value of individual gifts received from one person does not exceed $50 in a calendar year.  [5 CFR 2635.204(a)]

11.
What do you mean by gifts having “an aggregate market value of $20 or less per source per occasion?”  Suppose that you receive from a prohibited source its standard “promotion package” which includes a company wall calendar valued at $12, an appointment book embossed with the company logo valued at $15, and a desk clock with the company logo valued at $7.  You may not accept all these items because they aggregate more than $20.  However, you may accept any one of the items because each item is valued at $20 or less.  Also, you may accept both the wall calendar and the clock, because their aggregate value is less than $20.  You may not accept the appointment book and either (or both) of the other items because their aggregate value would exceed $20.  If you were to receive these items separately throughout the year (and no other gifts from this source), you could accept them all because the value per occasion would be $20 or less and the total value of the gifts would be $50 or less.

12.
What if a prohibited source gives me an appointment book worth $25?  May I keep the book if I paid the $5 difference?  No.  Where the market value of the gift exceeds $20, the employee may not pay the excess value over $20 in order to accept that portion of the gift worth $20.  [5 CFR 2635.204(a)]

13.
One of my close friends from school is now the president of a DoD contractor.  Does that prevent me from accepting a birthday or Christmas present from my friend?  An employee may accept a gift given under circumstances which make it clear that the gift is motivated by a family relationship or personal friendship rather than the position of the employee.  Factors to be considered include the history of the relationship and whether the family member or friend personally pays for the gift.  [5 CFR 2635.204(b)]  Also, there should probably be some kind of reciprocity, where gifts are exchanged on appropriate occasions rather than always going from the prohibited source to the employee, particularly when the gift is based on personal friendship rather than family relationship.

14.
How does the exception for social invitations from other than a prohibited source work?  An employee may accept food, refreshments and entertainment, not including travel or lodgings, at a social event attended by several persons where:

· The invitation is from a person who is not a prohibited source; and

· No fee is charged to any person in attendance.  [5 CFR 2635.204(h)]

For example, an employee of the White House Press Office has been invited to a cocktail party given by a noted Washington hostess who is not a prohibited source.  The employee may attend even though she has only recently been introduced to the hostess and suspects that she may have been invited because of her official position.  [5 CFR 2635.204(h), Example 2]

15.
The first production model of an aircraft is ready for delivery, and the contractor is having a ceremony to mark the occasion.  The contractor has invited me to the ceremony.  May I accept the attendance and any mementos the contractor gives to attendees?  An employee may not accept gifts in connection with a ceremony to mark the completion of a milestone in shipbuilding, aircraft completion, or similar vehicle launch or roll-out, unless attendance is official and is approved by the head of the DoD Component command or organization, and the gifts are limited to the following:

· Attendance at appropriate functions incident to the ceremony, such as dinner preceding the ceremony and reception following it, and related food, hospitality and entertainment, as long as the function and related benefits are not lavish, excessive, or extravagant; and

· Gifts or mementos in connection with the ceremony to employees, their spouses, and their dependent children, who are official participants in the ceremony, as long as the aggregate retail value does not exceed $100 per family and the cost is not borne by the Federal Government.  [DoD 5500.7-R, Joint Ethics Regulation (JER), para. 2-300c]

16.
Can you explain the widely attended gathering rule?  Please see our FAQ on widely attended gatherings.

17.
I am going to represent my office as a member of a panel at a conference for which a registration fee of $500 is charged.  May I accept as a gift a waiver of the registration fee?  When an employee is assigned to participate as a speaker or panel participant or otherwise to present information on behalf of the agency at a conference or other event, his acceptance of an offer of free attendance at the event on the day of his presentation is permissible when provided by the sponsor of the event.  The employee’s participation in the event on that day is viewed as a customary and necessary part of his performance of the assignment and does not involve a gift to him or to the agency.  [5 CFR 2635.204(g)(1)]

18.
What about events sponsored by state or local governments or civic organizations?  An employee may accept a sponsor’s unsolicited gift of “free attendance” for himself and an accompanying spouse at an event sponsored by a State or local government, or by a civic organization exempt from taxation under 26 USC § 501(c)(4), when:

· The employee’s agency designee has determined that the community relations interests of the agency will be served by the employee’s attendance; and

· The cost of the employee’s (and the spouse’s) attendance is provided by the sponsor of the event.  The cost of the employee’s attendance will not be considered to be provided by the sponsor, where a person other than the sponsor designates the employee to be invited and bears the cost of the employee’s attendance through a contribution or other payment intended to facilitate that employee’s attendance.  However, payment of dues or a similar assessment to a sponsoring organization does not constitute a payment intended to facilitate a particular employee’s attendance.  [See JER 2-202a; 5 CFR 2635.204(g)(5)]

19.
I will be speaking at a conference sponsored by the Ministry of Defense of one of our NATO allies, and expect that the Minister will present a gift to me on behalf of the country at a formal dinner the night of the conference.  May I accept that gift?  An employee may accept a gift from a foreign government if the value of the gift (in the United States at the time of acceptance) is $285 or less.  Gifts with a value of over $285 belong to the Government.  [Air Force Instruction (AFI) 51-901, Gifts from Foreign Governments, 1 Sep 97, ¶¶ 4.2 and 5;  see also  5 USC § 7342; DoD Directive 1005.13]

20.
What if the gift is in the form of travel expenses?  Gifts of travel or travel expenses over $285 can be accepted if approved by the employee’s commander (or MAJCOM commander if the employee is employed outside CONUS).  [AFI 51-901, ¶ 9 & Table 1]

21.
If I receive multiple gifts at the dinner, must I aggregate their value to determine if they exceed $285?  Not necessarily.  When determining whether multiple gifts exceed the $285 limit, the values of the gifts from different officials of the same foreign government during the same presentation are aggregated.  However, gifts received at separate presentations, even on the same day or from the same official, are separate gifts and their values are not aggregated.  [JER 2-300b]

22.
What about meals, refreshments & entertainment in foreign areas?  An employee assigned to duty in, or on official travel to, a foreign area may accept food, refreshments or entertainment in the course of a breakfast, luncheon, dinner or other meeting or event, if:

· The market value in the foreign area of the food, refreshments or entertainment provided at the meeting or event, as converted to U.S. dollars, does not exceed the per diem rate for the foreign area specified in the U.S. Department of State’s Maximum Per Diem Allowances for Foreign Areas;

· There is participation in the meeting or event by non-U.S. citizens or by representatives of foreign governments or other foreign entities;

· Attendance at the meeting or event is part of the employee’s official duties to obtain information, disseminate information, promote the export of U.S. goods and services, represent the United States or otherwise further programs or operations of the agency or the U.S. mission in the foreign area; and

· The gift of meals, refreshments or entertainment is from a person other than a foreign government as defined in 5 USC 7342(a)(2).  [5 CFR 2635.204(i)(1)-(4)]

23.
I have been nominated to receive an award presented by a professional association.  If I am selected to receive the award, may I keep the $500 stipend that accompanies the award?  An employee may accept gifts, other than cash or an investment interest, with an aggregate value of $200 or less if such gifts are a bona fide award, or incident to a bona fide award, that is given for meritorious public service or achievement:

· By a person who does not have interests that may be substantially affected by the performance or nonperformance of the employee’s official duties; or

· By an association or other organization the majority of whose members do not have such interests.  

Gifts with an aggregate market value over $200 and awards of cash or investment interests offered by such persons as awards or incidents of awards that are given for meritorious public service or achievement may be accepted upon a written determination by an ethics official that the award is made as part of an established program of recognition:

· Under which awards have been made on a regular basis or which is funded, wholly or in part, to ensure its continuation on a regular basis; and

· Under which selection of award recipients is made pursuant to written standards.  [5 CFR 2635.204(d)(1)]

An employee may accept an honorary degree from an institution of higher learning based on a written determination by an agency ethics official that the timing of the award of the degree would not cause a reasonable person to question the employee’s impartiality in a matter affecting the institution.  [5 CFR 2635.204(d)(2)]

An employee who may accept an award or honorary degree pursuant to the above rules may also accept meals and entertainment given to him and to members of his family at the event at which the presentation takes place.  [5 CFR 2635.204(d)(3)]

24.
My son is an excellent student, and has been selected by a major DoD contractor as one of 10 high school students throughout the United States to receive a four-year college scholarship.  May the scholarship be accepted?  An employee, or the dependent of an employee, may accept an educational scholarship or grant from an entity that does not have interests that may be substantially affected by the performance or nonperformance of the involved employee’s official duties, or from an association or similar entity that does not have a majority of members with such interests, if the DoD Component DAEO (i.e., Designated Agency Ethics Official) or designee determines that:

· The scholarship or grant is made as part of an established program of grants or awards that is funded, wholly or in part, to ensure its continuation on a regular basis and under which recipients are selected pursuant to written standards; or

· The scholarship or grant is established for the benefit of DoD employees, or the dependents of DoD employees, and recipients are selected pursuant to written standards approved by the Secretary of Defense or, where the scholarship or grant is available only to military members or their dependents, by the Secretary of the Military Department concerned.  [JER 2-202b]

25.
I am considering leaving Government service and have been discussing employment with a contractor.  The contractor wants to bring me to its home office for an interview.  May I accept reimbursement of travel expenses associated with the interview?  An employee may accept meals, lodgings, transportation and other benefits customarily provided by a prospective employer in connection with bona fide employment discussions.  However, if the prospective employer has interests that could be affected by performance or nonperformance of the employee’s duties, acceptance is permitted only if the employee first has complied with the disqualification requirements of 5 CFR 2635.601-606 that are applicable when seeking employment.  [5 CFR 2635.204(e)(3)]  

26.
I have an outside consulting business.  One of my clients is a DoD contractor, but does no business with the installation to which I am assigned.  The client would like to take me for dinner to discuss a project on which I am working.  May I accept the free meal?  An employee may accept meals, lodgings, transportation and other benefits resulting from his outside business or employment activities when it is clear that such benefits have not offered or enhanced because of his official status.  [5 CFR 2635.204(e)(2)]

27.
What is the exception for outside business or employment activities of an employee’s spouse?  An employee may accept meals, lodgings, transportation and other benefits resulting from the business or employment activities of an employee’s spouse when it is clear that such benefits have not been offered or enhanced because of the employee’s official position.  [5 CFR 2635.204(e)(1)]   

28.
How do the exceptions for reduced fees or discounts operate?  There are four exceptions as follows:

· Reduced fees for professional organizations:  An employee may accept reduced membership or other fees for participation in organization activities offered to all Government employees or all uniformed military personnel by professional organizations if the only restrictions on membership relate to professional qualifications.  [5 CFR 2635.204(c)(1)]  An example would be a reduced membership fee for Federal employees in a bar association.

· Discounts to members of a group where membership is not related to government employment:  An employee may accept opportunities and benefits, including favorable rates and commercial discounts, offered to members of a group or class in which membership is unrelated to Government employment (so long as the benefit is not one to which the Government is entitled as a result of the expenditure of Government funds).  [5 CFR 2635.204(c)(2)(i)]  

· Discounts to members of an organization where membership is related to government employment:  An employee may accept opportunities and benefits, including favorable rates and commercial discounts, offered to members of an organization, such as an employees’ association or agency credit union, in which membership is related to Government employment, if the same offer is broadly available to large segments of the public through organizations of similar size (so long as the benefit is not one to which the Government is entitled as a result of the expenditure of Government funds).  [5 CFR 2635.204(c)(2)(ii)]

· Discounts to members of a group offered by a person who is not a prohibited source:  An employee may accept opportunities and benefits, including favorable rates and commercial discounts, offered by a person who is not a prohibited source, to any group or class that is not defined in a manner that specifically discriminates among Government employees on the basis of the type of official responsibility or on a basis that favors those of higher rank or rate of pay (so long as the benefit is not one to which the Government is entitled as a result of the expenditure of Government funds).  [5 CFR 2635.204(c)(2)(iii)]

29.
Hey, I don’t plan on running for President, but could you tell me how the exception applies to that office?  Sure.  Because of considerations relating to the conduct of their offices, including those of protocol and etiquette, the President or the Vice President may accept any gift on his own behalf or on behalf of any family member, provided that acceptance does not violate 5 CFR 2635.202(c)(1) or (2), 18 USC §§ 201(b) or 201(c)(3), or the Constitution of the United States.  [5 CFR 2635.204(j)]

30.
Can you give me an example of the prohibition against accepting gifts on a frequent basis?  Sure.  A purchasing agent for a Veterans Administration hospital routinely deals with representatives of pharmaceutical manufacturers who provide information about new company products.  Because of his crowded calendar, the purchasing agent has offered to meet with manufacturer representatives during his lunch hours Tuesdays through Thursdays and the representatives routinely arrive at the employee’s office bringing a sandwich and a soft drink for the employee.  Even though the market value of each of the lunches is less than $6 and the aggregate value from any one manufacturer does not exceed the $50 aggregate limitation in the $20 / $50 exception, the practice of accepting even these modest gifts on a recurring basis is improper.  [5 CFR 2635.202(c)(3), Example 1]

31.
What should I do if I have received a gift in violation of these rules?  An employee who has received a gift in violation of these rules must take one of the following actions:

· If the gift is a tangible item, the employee must return the item to the donor or pay the donor its market value.  [5 CFR 2635.205(a)(1)]

· If the gift is a tangible item that is perishable and it is not practical to return it (e.g., flowers), the item may be given to an appropriate charity, shared with the recipient’s office, or destroyed.  The employee’s supervisor or Ethics Counselor determines the appropriate action.  [5 CFR 2635.205(a)(2)]

· For any entertainment, favor, service, benefit or other intangible, the employee must reimburse the donor the market value.  Subsequent reciprocation by the employee does not constitute reimbursement.  [5 CFR 2635.205(a)(3)]

An employee who, on his own initiative, promptly complies with these rules will not be deemed to have improperly accepted an unsolicited gift.  [5 CFR 2635.205(c)]

32.
Who do I contact if I have any other questions?  For additional information, you should contact your Ethics Counselor.
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