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A.  INTRODUCTION


The Air Force has a duty to separate those members who clearly demonstrate that they are unqualified for retention.  At the same time, members who are being discharged have rights that the Air Force must protect.  Involuntary separation is an administrative tool that the Air Force may use to deal with members who cannot or will not meet Air Force quality standards.  Prior to initiation of separation action, however, the Air Force must counsel and rehabilitate its members when feasible.  The Air Force should typically give a member the opportunity to rehabilitate himself or herself, unless his or her behavior is so serious as to irreversibly compromise his or her potential or fitness for further service.


To ensure quick and expert service, the Legal Office has an assigned attorney and an administrative assistant to the Adverse Actions section.  You can reach the Adverse Actions section at DSN 275-6232.  They will work with you to coordinate and organize the processing of all involuntary discharges under AFI 36-3208, Administrative Separation of Airmen.  In misconduct cases, inform them when you are processing an Article 15 and planning to subsequently discharge the member, because the drafting of the discharge package can begin while the Article 15 is pending so that the discharge package can be immediately served at the close of the Article 15 process.

The 30 SW/CC, the Special Court-Martial Convening Authority (SPCMCA), is the approval authority for discharges at Vandenberg Air Force Base, with a few exceptions that require action by the 14 AF/CC, the General Court-Martial Convening Authority (GCMCA).  Though squadron commanders recommend discharge, the approval authority will be the person who actually orders the separation.


This guide is intended to assist commanders and first sergeants in understanding how to assist in completing a legally sufficient administrative discharge.  Because commanders and first sergeants are integral parts of the process, they should become familiar with the guidelines in AFI 36-3208, as well as with this guide.  It is a supplement to, not a substitute for, AFI 36-3208.  As a commander or first sergeant (or as a person who is interested in the discharge process in general), you should first read this instruction regarding discharges.  BUT you should be thoroughly familiar with the instruction, as it is ‘THE GUIDE.”  Chapter 5 discusses reasons for discharge and Chapter 6 discusses discharge procedures.  

B.  GENERAL INFORMATION

1.  Identification of Personnel for Discharge Action


Commanders should continually review the records of their personnel to promptly identify those members who are suitable for administrative separation.  Early identification of such members is essential to good order and discipline and will ensure that the Air Force maintains a quality force.  You may identify members of this type by:

-Periodically reviewing adverse information contained in squadron files

-Taking note of when an individual receives a second Article 15 or vacation of a suspended punishment

-Reviewing Unfavorable Information Files (UIFs) periodically or when adverse data is added to them

-Examining EPRs with low ratings, vacated NCO statuses, derogatory denials of reenlistment


-Examining Drug or Alcohol Abuse identification

-Reviewing the unit's Weight and Body Fat Management Program files (CCs must at least consider discharge upon the fourth and subsequent failures)


When the commander determines that discharge action is appropriate, he or she must take immediate action.  If too much time passes between the date of the last incident and initiation of discharge, it will appear that the member has been rehabilitated and this could make discharge action difficult to justify.

Mandatory initiation of discharge proceedings.  Although the decision to discharge is delegated to the commander, the AFI requires initiation of discharge proceedings in cases involving:


-Credible evidence of homosexual conduct (para. 5, section G)

-Drug abuse (para. 5.55.2)

2.  Basis for Discharge

Find the right basis.  Look carefully at all the facts to be certain that you are recommending discharge for the right reason.  In some cases, the Air Force may "dual process" members who qualify for discharge under more than one basis.  In general, however, if the package supports more than one basis, base the recommendation on the one that the record most completely supports.

When Mental Health determines that a member has a Condition that Interferes with Military Service (5.11), and the record also adequately supports another basis, you should not recommend discharge under 5.11.  For example, if you receive a psychiatric evaluation which recommends discharge of a member, who also happens to have two Article 15s, then you should recommend discharge based upon misconduct, not the personality or behavior disorder.  A misconduct-based discharge will allow a commander to recommend less favorable service characterizations (e.g. a UOTHC or a General versus an Honorable discharge).


Which enlistment do I consider when I'm figuring out the basis?  Generally, the reason(s) that a member will be administratively discharged must be based upon events that occurred during the member's current enlistment in accordance with AFI 36-3208, para. 5.3.  In some types of discharges, however, the reasons constituting the basis for discharge may have occurred prior to the member's current enlistment, in any previous enlistment, or in the enlistment immediately before the current term.  Failure in the Weight and Body Fat Management Program is such a basis.

3.  Probation and Rehabilitation (P&R)


A discharge can be suspended for 6 to 12 months when the commander believes the member should be given one final opportunity to improve his or her conduct.  The separation authority may offer P&R if there appears to be a reasonable expectation of rehabilitation of the member's conduct.  Case files involving misconduct or unsatisfactory performance must show that the commander who initiated the discharge package considered P&R.  Since commanders should always consider P&R, we ask first sergeants to include information concerning P&R on their worksheet.  Members are not entitled to P&R when the basis for discharge is:


-Failure to comply with preventive medicine counseling for HIV positive members (5.53)


-Fraudulent entry (5.15)


-Entry level performance or conduct (5.22)


-Homosexual conduct (5.36)


-Interest of national security (5.57)


-Drug abuse (5.54)


-Discharge in lieu of trial by court-martial (Chapter 4)

4.  Documentation


Document!  Document!  Document!  In all involuntary discharge actions, documentation from early on is the key.  To ensure that sufficient documentation is available to support a discharge under AFI 36-3208, commanders, first sergeants, and supervisors must verify that all misconduct is being properly documented.  The commander or first sergeant at the time of discharge simply cannot provide all necessary documentation.  Attention to detail when accomplishing Memoranda for Record (MFRs), Letters of Counseling (LOCs), Letters of Reprimand (LORs), Demotion Actions, and Article 15 actions will make the administrative discharge easier to accomplish.  MFRs, LOCs, LORs, and other administrative actions are the evidence of misconduct and attempts to rehabilitate that misconduct that comprise the discharge package.  The more evidence that the squadron provides, including rehabilitative efforts, the stronger the justification for discharge.

You should emphasize the need for documentation to the lowest levels of supervision.  At a minimum, document the following:


-Pattern of deteriorating duty performance


-Declining attitude

-Failure to follow instructions


-Failure to accept responsibility


-Incidents/acts of misconduct.


Document rehabilitative efforts.  In the involuntary discharge process, the commander must recommend to the SPCMCA whether probation and rehabilitation (P&R) of the respondent is appropriate.  P&R serves to give the respondent one more chance after the SPCMCA decides that the respondent should be separated.  As with the documentation of the discharge package itself, the unit should document its P&R efforts in order to build a strong discharge package.  If the squadron can show that it has exhausted P&R channels, then the commander's recommendation for separation, "without P&R," is much stronger.  At a minimum, we recommend documentation of:

-Formal or informal individual counseling sessions, regardless of the supervisory level at which they are conducted

-Records of counseling or referral to other base agencies -- e.g., chaplains, mental health clinic, social actions, etc.


-Formal rehabilitation programs in which the member enters


-Disciplinary actions: verbal or written reprimands, Article 15s, courts-martial


-Changes in duty assignment, added training, or duties


-Observations of the results of rehabilitative efforts


-Demotions or vacations of NCO status


The documentation should be consistent.  Official evaluation documents such as Enlisted Performance Reports (EPRs) should be consistent with, and not contradict, documents that the commander is using as a basis for discharge.  Superior evaluations, particularly for military bearing and adaptability, which are given to members who are being discharged for misconduct, reflect unfavorably upon the discharge package and the evaluator.

5.  Service Characterization

Honorable Discharge.  A member's service should only be characterized as Honorable when the quality of his or her service generally has met Air Force standards of acceptable conduct and performance of duty.  An Honorable discharge may also be appropriate when a member's service is otherwise so meritorious that any other characterization would be inappropriate.  
Certain discharges are always characterized as honorable unless the member engages in some form of misconduct that has such a negative impact on the member's military record that his or her service merits a General or Under Other Than Honorable Conditions (UOTHC) characterization.  Members who are discharged solely based on (1) Conditions that Interfere with Military Service, (2) Failure in the Weight Control Program, and (3) Failure to Progress in On the Job Training (OJT) will receive an Honorable discharge.  

Generally, Honorable discharges are not given to airmen who are discharged based on substandard duty performance or misconduct.  The GCMCA, and not the SPCMCA, must approve an Honorable discharge based on misconduct.  The General Court-Martial Convening Authority (14 AF/CC) will closely review a recommendation for an Honorable discharge based on misconduct.  

In order to retain Montgomery G.I. Bill educational benefits, a member must separate from service with an Honorable discharge characterization.

General (Under Honorable Conditions) Discharge.  If a member's service does not warrant an Honorable discharge, but has been honest and faithful, it is appropriate to characterize that service as a discharge Under Honorable Conditions (also known as a General discharge).  Characterization of a member's service as General is warranted when significant negative aspects of the member's conduct or performance of duty outweigh positive aspects of the member's military record.


A General discharge is the most common type of involuntary discharge.

Under Other Than Honorable Conditions (UOTHC) Discharge.  Characterization of a member's service as service Under Other Than Honorable Conditions (UOTHC) may be appropriate when the reason for separation is based on a pattern of behavior or when one or more of the member's acts or omissions constitute a significant departure from the conduct expected of airmen.  This characterization is somewhat similar to a bad-conduct discharge or a dishonorable discharge adjudged in a court-martial proceedings.  When a commander recommends a UOTHC, the member becomes entitled to a hearing before an administrative discharge board.  AFI 36-3208, para. 1.18.3, describes six examples of such behavior, acts, or conditions:


-The use of force or violence to produce serious bodily injury or death


-Abuse of a special position of trust


-Disregard by a superior of customary superior-subordinate relationships


-Acts or omissions that endanger the security of United States

-Acts or omissions that endanger the health and welfare of other members of the Air Force.

-Deliberate acts or omissions that seriously endanger the health and safety of other persons


According to AFI 36-3208, involuntary discharges for misconduct usually warrant a UOTHC characterization.

6.  Processing Time Standards


AFI 32-3208, Table 6.4, describes Air Force average processing time goals.  Processing times are counted by workdays.  The "clock" starts ticking on the day that the member acknowledges receipt of notification (date of service).  Thus, any days in the pre-review stage do not count toward the "clock."  The "clock" stops the day the member’s package goes to separations.

For notification cases, the 30 SW’s processing time goal is 10 workdays.  For a board hearing waiver, the average processing time goal is 30 workdays.  For a board hearing, the average processing time goal is 55 workdays.  Each figure includes five extra days given to overseas bases to compensate for port call scheduling and other related matters.

7.  Enlisted Performance Report Requirements


In accordance with AFI 36-3208, para. 6.4., Enlisted Performance Reports (EPRs) are required for discharge if:


a.  The separation is related to performance, i.e. exceeding body fat standards (para. 5.65), parenthood (para. 5.9), conditions that interfere with military service (para. 5.11), or unsatisfactory performance (5.25 and 5.26);  AND


b.  An EPR has not been accomplished within the 90 days preceding service to the member of the discharge package;  AND


c.  The respondent has been working under the same supervisor for 60 or more days.  If supervision has been less than 60 days, the commander must explain the absence of the EPR in the commander's recommendation.


In situations where the respondent is an A1C or below who has less than 20 months of Total Active Federal Military Service (TAFMS), a commander must accomplish a Letter of Evaluation (LOE), in lieu of an EPR, in situations when an EPR would otherwise be required.


However, even in cases where an EPR is not mandatory, the initiating commander may direct the submission of an EPR.

8.  Security Clearance Issues


If the respondent has had access to sensitive compartmented information (SCI) or other special access programs, the commander must ensure that the member's discharge is cleared through AIA channels.  Do not forward the case file to the Legal Office until the case meets all security requirements IAW AFI 31-501, para. 8.14.

C.  PROCEDURE


Two basic procedures exist for processing involuntary administrative discharges -- processing by notification (no board entitlement) and processing by administrative discharge board (or waiver of the board).  The paragraph that the commander uses to initiate discharge determines the procedure in a given case, as well as the service characterization that the commander recommends, and the member's length of service and grade.

The result of most discharge cases depends upon the time and care given at the earliest stages.  Commanders, first sergeants, and supervisors must constantly keep in mind the importance of documenting both the basis for discharge and attempts at rehabilitation.

1.  Notification Discharges (No Board Entitlement)

The Air Force can discharge some airmen using a streamlined "notification" procedure (similar to being fired from a job).  Others are entitled to a board hearing (this is more complicated and takes longer to accomplish).


STEP 1:  The commander or first sergeant gathers all the documentation relating to the grounds for discharge and rehabilitative efforts.  Take all documentation to the Legal Office for a determination as to legal sufficiency of the discharge, including:

-all disciplinary actions with the supporting evidence (including the member's responses to LORs and Article 15s, etc.)

-any derogatory data 

-the 6-part Record Review Report on Individual Personnel (RIP)

-the Unit Personnel Record Group (UPRG) from MPF


-make sure all EPRs are included in the UPRG

-the member's Unfavorable Information File (UIF)

-the member's Personnel Information File (PIF)

Begin preparing an EPR, if one is required based upon the last EPR close out.  See AFI 36-3208, para. 6.4.   If one is required, please contact 30 SW/JA immediately and provide an estimate of how long it will take to complete this EPR.  

STEP 2:  Once the Legal Office reviews the evidence and finds it to be legally sufficient, we prepare the documents in draft format.  These documents include the Notification Memorandum that would include information on potential recoupment of education assistance, special pay or bonuses and information regarding the need for a medical examination appointment (to be signed by the squadron commander), Receipt of Notification Memorandum (to be signed by the member), Airman's Response/Statement regarding discharge (to be signed by the member), Temporary Issue of ID Card (Retrieval) Letter (to be signed by the squadron commander).  

SPECIAL RESPONSIBILITIES:  30 SW/JA calls the medical appointment line and makes an appointment for the member [5-2273].  Make sure you state the reason for the appointment and have the person’s team name ready if necessary, the member’s last 4, and the members last name with correct spelling.  You should not have any trouble scheduling this appointment; it is usually within 5-7 days due to the understanding that these appointments take priority.


STEP 3:  The Legal Office will notify the unit once the package is complete and ready for their review and preparation for service/notification to the member.  If any changes or corrections are necessary, the unit will notify the Legal Office and we will make the necessary changes.  Once the package is completely ready, the commander of first sergeant will make an appointment for the member and notify the member of the discharge by serving the Notification Memorandum and other documents listed in STEP 2.  

Since the request for an ADC is optional and members do not always request counsel, the notification letter provides the number to the VAFB ADC and advises the member to make an appointment with the ADC.  We recommend that the commander or first sergeant also verbally reinforce the member’s option to consult the ADC.  If preferred, the commander or first sergeant may assist the member in setting up an appointment with the VAFB ADC if the member expresses a desire for an ADC immediately following the notification.   


STEP 4:  At the appointed time the commander serves the discharge package on the member.  (Note:  If the commander will not be available to serve the package in person, he or she should sign the package and have the next ranking officer in the chain or the first sergeant serve the package.)  The member has three duty days to respond.  On the third duty day (assuming the commander has not otherwise approved a delay in the proceedings), the member submits his or her response to the discharge action to the commander.  The commander will review the response and determine whether he or she wishes to continue with the discharge recommendation and/or the characterization stated in the Notification Memorandum.  When notified, the member receives his or her own copy of the discharge package, as well as copies of all documents. (Notification Letter (with Attachments
, Receipt of Notification Memorandum, Response Letter, Retrieval of ID Letter. Note: the commander’s recommendation to the SPCMA does not go to member;.)  


STEP 5:  The commander consults the Legal Office regarding whether to continue with discharge proceedings after receiving member’s response.  The Legal Office provides (via e-mail or hard copy) a Recommendation Letter for the commander's signature.   The member does not receive a copy of the Recommendation Letter.  The commander returns all original signed documents to the Legal Office along with the original discharge package.  


STEP 6:  The Legal Office completes a legal review and prepares the discharge order for the SPCMCA (30 SW/CC).  The legal office then staffs the package beginning with the coordination of member’s unit commander.  (Coord: Member’s CC; Coord: Member’s Group CC; Process: 30 SW/CCA; Coord: 30 SW/CCC; Info: 30 SW/CCE: Info: 30 SW/CV; Sign: 
30 SW/CC.)  When 30 SW/CC signs the package, it returns to the Legal Office and we forward it to separations.  Separations will notify the unit of approval and schedule a separations briefing for the member the day the member is served.  

[NOTE: If the GCMCA (14 AF/CC) is the approval authority, then the Separations Office prepares a staff summary sheet and forwards the package to 14 AF/JA.  In such cases, the legal review and package are forwarded to 14 AF/DP and then to 14 AF/CC for final action.  Once the GCMCA approves the discharge, the file is sent back to Separations for the member's out-processing.]

2.  Steps in the Discharge Process:  Board-Entitled Cases


a. When a Member is Board-Entitled.  AFI 36-3208, para. 6.2.2, grants the member the right to a hearing prior to an administrative discharge board when:


-Respondent is an NCO at the time discharge processing starts

-Respondent has 6 or more years total active and inactive military service at the time the discharge processing begins.  (This includes service in the delayed enlistment program (DEP).  Look at the member's UPRG to determine the date of entry into the DEP.)

-The commander recommends an Under Other Than Honorable Conditions (UOTHC) discharge


-The basis of the action is Homosexual Conduct


-The basis of discharge is In the Interest of National Security


-Respondent is a commissioned or warrant officer of the USAFR.


b. Steps in Board-Entitled Cases.  With few exceptions, the steps involved in processing a board entitled discharge case are the same as the steps involved in processing a non-board entitled case.  The exceptions are:

-In a board-entitled case, the respondent has SEVEN(7) duty days to respond (versus three duty days for non-board-entitled cases).

-The respondent can submit a conditional waiver to his or her board entitlement


-The respondent can submit an unconditional waiver of his or her board entitlement


c. Conditional and Unconditional Waivers.  In accordance with AFI 36-3208, para. 6.26, the respondent may submit a conditional waiver and state that he or she agrees to waive his or her right to a discharge board contingent upon the SPCMCA's agreement to a specific characterization of a discharge.

For example, the squadron commander recommends a General discharge to a board-entitled respondent.  The respondent waives his or her right to a discharge board, conditioned upon his or her receipt of not less than an Honorable discharge.  The 30 SW/CC either grants or denies the respondent's conditional waiver.  If the 30 SW/CC grants the waiver request, then the respondent receives the discharge that he or she requested in the conditional waiver.  However, if the approval authority denies the request, then the respondent has the option of demanding the convening of a discharge board or unconditionally waiving his or her right to a discharge board.


An unconditional waiver means the respondent agrees to waive his or her right to a discharge board, regardless of the characterization that he or she may ultimately receive.

3. Special Notes on Evidence in Support of Discharge


a. Evidence in Misconduct Cases.  In misconduct cases (AFI 36-3208, Section H), evidence may consist of an AF Form 3545 (incident report) with attachments, memoranda for record made by witnesses to an offense, copies of dishonored check notices, a court-martial order, or other documents.  The important thing to remember is that an AF Form 3070 (the Article 15 form) is not evidence of an offense, and is thus not a reason for discharge.  The reason(s) for discharge will be the underlying offenses that the member committed.  The government must have independent evidence to uphold the Article 15.  Therefore, the Notification Memorandum should state one or more specific offenses as the reason(s) for discharge.  For example, a reason for discharge might be, "You did, on 12 Aug 99, fail to go to your prescribed place of duty, for which you received an Article 15."


b. Evidence in Weight and Body Fat Management Cases.  For failures in the Weight and Body Fat Management Program (AFI 36-3208, para. 5.65), the recommendation for discharge should be supported by the AF Form 393 (Individual Record of Weight Management), the Personnel Data System (PDS) Weight Status Code (WSC) Update letters, the medical evaluation letter, diet counseling letters, the entry, reentry, and completion letters, any memos for record concerning the member's progress, and any administrative action taken against the member for unsatisfactory progress.


c. Mental Disorders.  In discharges regarding mental disorders (AFI 36-3208, para. 5.11.1), the commander's recommendation must be supported by a mental health evaluation from a psychiatrist or clinical psychologist.  The evaluation must diagnose the member with a disorder that is of sufficient severity to affect his or her continued service.  The mental health evaluation must recommend administrative discharge.  You should supplement the mental health evaluation as much as possible with memoranda that reflect how the member's behavior has affected his or her performance.  The commander should present as broad a picture as possible of the member's lifestyle, to eliminate the possibility that he or she has an attitude, and not a psychological, problem.

D.  BASIS FOR DISCHARGE

AFI 36-3208 PARA.


BASIS FOR DISCHARGE

5B




Involuntary convenience of the government

5.9




Parenthood

5.10




Insufficient retainability for required training

5.11




Physical/mental conditions interfering with military service

5C




Defective enlistment

5.13.1




Enlistment of minors

5.13.2




Void enlistment

5.14




Erroneous enlistment

5.15




Fraudulent entry

5D




Entry level performance or conduct

5E




Unsatisfactory performance

5.26.1




Unsatisfactory duty performance

5.26.2
Failure to maintain standards of dress and personal appearance (other than weight or fitness)

5.26.3
Failure to progress in OJT

5.26.4




Financial irresponsibility

5.26.5




Unsanitary habits

5.26.6




Failure to meet minimum fitness standards

5F




Substance abuse treatment failure

5.31




Failure in drug abuse treatment

5.32




Failure in alcohol abuse treatment

5G




Homosexual conduct

5H




Misconduct

5.49




Minor disciplinary infractions

5.50




Pattern of Misconduct

5.50.1




Discreditable involvement with civil authorities

5.50.2




Conduct prejudicial to good order and discipline

5.50.3




Failure to support dependents

5.50.4




Dishonorable failure to pay just debts

5.51




Civilian conviction

5.52




Commission of a serious offense

5.52.1




Sexual perversion

5.52.2




Prolonged unauthorized absence

5.52.3




Other serious offenses

5.53




Human immune deficiency virus (HIV)/medical order

5.54




Drug abuse

5I




Discharge in the interest of national security

5J




Failure in prisoner retraining or rehabilitation

5K




Failure in the Weight Control Program

E.  MISCELLANEOUS QUESTIONS


1. Should a commander authorize leave for a respondent while awaiting discharge processing?  The Legal Office recommends denying the respondent's request for leave during the discharge process.  The respondent should remain gainfully employed, if at all possible, even though he or she may be reassigned to a different duty pending discharge.  Finally, you should always have a way to contact the respondent.  Of course, certain exceptions apply, such as emergency leave.


2. Should the respondent return his or her uniform upon discharge?  In accordance with 10 USC §771a, paragraphs (a) and (b), when an enlisted member of an armed force is discharged for bad conduct, undesirability, unsuitability, inaptitude, or less than Honorably, the uniforms issued to the member, other than the uniform that the member may wear from the place of discharge to his home, shall be retained by the base for military use.  In short, a respondent must turn in all issued military uniform items.  Contact Base Supply to determine the appropriate procedures for this action.


3. Note to respondents:  Respondents will receive an out-processing briefing and matters related to the discharge process will be explained at that time.  If the respondent desires information prior to that time, he or she can contact the Family Support Center, the Area Defense Counsel, the Veterans Administration, or the separations section of MPF for information.  Determination of military benefits after discharge is not the Legal Office's specialty, and we cannot give advice regarding those benefits.  The Area Defense Counsel is the appropriate source of information regarding upgrading the member's discharge characterization by the Armed Forces Board for the Correction of Military Records (AFBCMR).

F.  SUMMARY


By properly documenting all misconduct, increasing the level of discipline when a member continues to fail to meet standards, and adhering to the requirements of AFI 36-3208, the Administrative Discharge program will be a success.  The Legal Office is committed to assisting commanders and first sergeants in their endeavors to maintain a quality force.


This introduction has been an overview of what commanders and first sergeants must do to properly prepare and execute an involuntary administrative discharge.  AFI 36-3208 goes into much greater detail and covers all aspects of what each type of discharge involves.  Remember that every discharge is different and that what is required in one case for one respondent will not be required in another case for a different respondent.  Please direct questions on involuntary administrative discharge to the Chief, Adverse Actions at 275-6232.

� The Attachments are the evidence supporting the basis and characterization of the discharge: e.g. LOCs (AF Form 174s), LORs, LOAs,  AF Form 3070 (Non-judicial punishment), MFRs (that would include information about receipt/response.)..  Remember, however, that the “conduct” engaged in that was the basis of NJP is what is described in the Notification Memo and the Legal Review because the “conduct” is the evidence in support of the discharge, not the mere fact the member received NJP.
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